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CITY OF SCOTISDALE
7447 East Indian Schoot Road, Sute 100 10

Scottsdate, A7 85251

REDEVELOPMENT AGREEMENT

C.Q.8. Contract No. 2003-115-COS

THIS REDEVELOPMENT AGREEMENT (the "Agreement"’) is made and enterad into this ;3?:{,
day of géz it %ég 2003, by and between the City of Scotisdale, an Arizona municipat corporation
("City")¥ and Lbs Arcos Development, LLC, a Delaware fimited liability company ('Developer’).

RECITALS

A. City has authority under AR.S. 8-500 01 st seq., ARS8 36-1471, et seq., and other
applicable statutes and laws (coflectively the *Devetopment Laws”) to enter inte agreements
refating to the development and redevelopment of real property within City's territorial boundaries.

B. By City Resoiution No. 4424 dated December 18, 1895, City created the Los Arcos
Redevelopment Area (the “Area™). The boundaries of the Area are depicted on the drawing
attached hereto as Exhibii "A.”

C. By Resolution No. 4568 dated July 2, 1998, City adopted a plan for redeveloping the
Area. The plan (the *Plan”} is aftached hereto as Exhibit “B.”

D. Pursuzntto AR.S. § 36-1480, City invited the public to submit proposals for
redeveloping alt or part of the Area consistent with the Plan.

E. Developer submitted a proposal to redevelop a portion of the Area, and the
redevelopment contemplated by this Agreement is generally consistent with that proposai.

F. Developer proposes fo redeveiop certain real property {the “Property”} located within
the Area at the southeast comer of Scettsdale Road and MeDowell Road on the terms and
conditions of this Agreement and generally consistent with the Plan.

G. The objective of this Agreement Is to achieve the redevelopment of the Property in
accordance with this Agreemant and in furtherance of the health, safety, morals and weifare of the
citizens of Scotisdate and of the public in general.

H. The development and redevelopment required by this Agreement will resutt in
improvements to, and new uses of, the Property and adjacent properties and will benefit the City
and the public in general. This Agreement is entered infe pursuant o the Development Laws.
Without iimiting the foregoing, the parties acknowiedgs that City and the public will realize
substantial tangible and intangible benefits direclly and indirectly from Developer's performance of



its obligations undes this Agreement. Without limitation, such benefits include the redevelopment of
a key commercial area within the City of Scoltsdale, increased tax revenues, faciitation of the
redevelopment of adjeining areas, expansion and improvement of available public parking and
transportation facilities, and elimination of impediments to redevelopment within the territorial
boundaries of the City and other benefit to the public in general.

L This Agreement is consistent with the portions of City’s general plan applicabie to the
Property on the date of this Agreement.

J. The Property is comprised of various tracts of real property (the "Tracis") existing as of
the date of this Agreement. The approximate configurations of the Tracts are depicted on the meap
{the "Tract Map") attached hereto as Exhibit “C", '

K. As of the date of this Agreement, City owns certain easements, rights-of-way and other
reai property interests in the Property (collectively the “Old Public Interests”). Notwithstanding
anything contained in this Agreement or any document related to this Agreement, the Old Pubic
Interests are not part of the Property for purpeses of this Agreement, are not affected in any way
{by the doctrine of merger or otherwise) by this Agreement or the conveyances under this
Agreement, and shall survive all conveyances and other performances under this Agreement,

L. Certain litigation (the "Sisson Lawsuit"} is currently pending in Maricopa County
Superior Court. The Sisson Lawsuit is Case No. CV2001-021-416, captioned Sisson v. City of
Scottsdale. _

M. As of the date of this Agreement, the Property is unimproved.

N. Pursuant to this Agreement, various interests in the Tracts will be conveyed so that the
Property is reconfigured into various tracts of real property {the "Farcels”) as depicted on the
diagram (the "Parcel Map™) attached hereto as Exhibit "D,

Q. Under this Agreement, Tracts are tracts of fand that existed priar to this Agreement and
Parcels are tracts of fand as the Property will be divided and developed pursuant to this
Agreement, _

P. The Tract Map depicts the configuration of the Tracts comprising the Property as they
exist as of the date of this Agreement. The Parcel Map depicts the generai configuration of the
Parcela comprising the Property as they wilf exist after giving effect to the conveyances described
in this Agreement and as they are to be redeveloped by Developer pursuant to this Agreement,
subject to the adjustments to the boundaries of the Parcels contemplated by the Memorandum of

New Legal Descriptions. :

Q. The names and legat descriptions of the proposed Parcels are as given on a certain
memorandum of parcet legai descriptions {the “Memarandum of New Legal Descriptions®) in the
form aftached hereto as Exhibit “'E™ between City and Developer of even date with this Agreement
and recorded simultaneously with this Agreement. ’

R. Subject to the provisions of this Agreement, Develaper shalf construct a regionat retail
power center and refated structures, streets, buildings, ang other facilities (callectively the
“Project’) upon and near the Property, alt as depicted on the drawing (the “Conceptuat Site Alan™)
attached hereto as Exhibit *F".



S. The Project includes the following items (the "Compenents”):
1) Large retail buildings {collectively the "Anchor Buildings”) as follows:

a) A gingle story building (the *North Anchor Building”) containing not
less than 121,000 gross square feet of first class, modem, retail store space {together with not less
than 24,000 square feet of additional outdoor garden center) upon the North Anchar Parcel, ali as
shown on the Conceptua!l Site Plan.

b} A single story building {the “West Anchor Building"} containing not
tess than 182,000 gross square feet of first class, modern, retail store space (together with not fess
than 13,000 square feet of outdoor garden center) upon the West Anchor Parcel, all as shown on
the Conceptual Site Plan. :

¢} A single story building (the “East Anchor Building”) containing not
less than 123,000 gross square feet of first class, modern, retail store space upon the East Anchor
Parcel, all as shown on the Conceptual Site Plan.

23 Smalier retail buitdings {collectively the “Shcps Buildings”) as follows:

_ a) Twao single story buildings {the "Camer Shops”} containing not less
than 22,000 gross square feet of first ¢lass, modern, retail store space upon the Comer Shops
Parcel, all as shown on the Conceptuat Site Plan.

&) A single story building (the “Restaurant”} containing not less than
5,000 gross square feet (including axterior enclosed seating) of first class, modern. restaurant
space upon the Restaurant Parcel, alf as shown on the Conceptual Site Plan.

) A single story building (the “South Shops”) containing not less than
3,000 gross square feet of first class, modem, retail store or restaurant space upon the South
Shaps Parcel, all as shown on the Conceptual Site Plan.

d) A facility for sales of gasoline and other autometive products and
possibly other retail uses on the Gas Station Parcel. :

3) A first class modern two levet above ground parking struciure {the “Parking
Structure”) containing not less than 950 parking spaces on the upper tevel and 1,100 parking
spaces on the fower levei and retated access and maneuvering and landscaped areas located on
the Parking Structure Parcel, as shown on the Conceptual Site Plan.

4} Burface parking lofs (collectively the "Parking Lats"), subject to changes as
may be required by City's governmental and cther review and approval rights pertaining thereto, as
follows:

a) A surface parking ot {the "Northeast Parking Lot"} currently planned
for 61 parking spaces and related access and maneuvering and landscaped areas located on the
Northeast Parking l__ot Parcel, as shown on the Conceptual Site Flan.

b} A surface parking lot {the "Northwest Parking Lot”) currently planned
for 113 parking spaces and related scoess and maneuvering and landscaped areas iacated on the
Northwest Parking Lot Parcel, as shown on the Conceptual Site Plan.



c) A surface parking lot (the “West Parking Lot"} currentiy plarmed for
38 parking spaces and related access and manguvering and landscaped areas located on the
West Parking Lot Parcel, as shown on the Conceptuat Site Plan.

d) A surface parking lot (the “Southeast Parking Lot’) currently planned
for than 147 parking spaces and related access and maneuvering and landscaped areas located
on the Southeast Parking Lot Parcel, as shown on the Conceptual Site Plan,

&) A surface parking lot (the "East Parking Lot") currently planned for
379 parking spaces and related access and maneuvering and tandacaped areas located on the
East Parking Lot Parcel, as shown on the Conceptual Site Plan.

5) An open air pedestrian and vehicular strect system and associated
upgraded lighting, street furniture, plaza, landscaping, pavements and other appurtenances
{collectively the “Street Improvements”) extending throughout the Project and firnking the various
components of the Project into a single destination shopping area as depicted on the Conceplusi
Site Plan.

B) tnstallation, refurbishment, repairs, relocations and upgrades {callectively
the “Utility Improvements”} to storm drainage, water, sewer, imrigation, electrical, naturat gas,
telecommunications, cable television, and afl other ulitities used or affacted by the Project adequate
to serve and protect the Project without restricting existing or projected use by surrounding
neighborhoods, all as shown on the Conceptual Site Plan.

7 Al ather improvements and other facilities (the “Cther Design ltems®) as
may be necessary to operate the Properly in the manner contemplated by this Agreement as a first
class regional shopping attraction.

T. Gity plans to construct certain impravements consisting of upgraded landscaping and
related amenities along the south side of McDowell Road adjacent to the nerth side of the Praperty
and atong the east side of Scofisdale Road adjacent to the west side of the Property however,
construction of such improvements is not part of this transaction.

U. Soon after the date of this Agreement, the parties desire to record this Agreement and
record certain other documents affecting the Propenty (the “First Closing™).

V. Befere Developer commences constructing the Project, the parties desire that certain
reguiatery approvals (the "Regutatory Approvals”} be issued with respect to the Project.

V. After completion of the Regutatory Approvals, but before Developer commences
constructing the Project, the parties desire to record certain other documents affecting the Property
(the * Second Closing™).

“X. This Agreement contemplates that Developer complete the Project, except for the
Restaurant and the South Shops, ne later than December 31, 2005 {the “Complstion Deadiine”)
and cause three “big box” national credit volume retail stores gualifying under the requirements of

. this Agreement {the "Qualifying Anchors”) fo open stores to the public in each of the Anchor
Buildings in the manner contemplated by this Agreement no fater than the date {the “Opening
Deadling” that is sixty (60} days after the Cempletion Deadline. ;



Y. After Developers proper and timely completion and commencement of operation of the
Project, the parties desire to accomplish certain additional conveyances described in this
Agreement {the "Third Closing™).

Z. Among other things, at the Third Closing Developer shall convey to City fee title to the
Parking Structure Parcet and ceriain other Parcels as provided herein.

AA. Also at the Third Closing, City shall grant to Developer a lease (the "Parking Lease”) to
operate, maintain. repair and perform certain other obligations with respect to the Parking Structure
Parcel and certain other Parcels.

BB. The Project shall be operated as a first class “big box' shopping environment together
with smalier retail shops.

CC. The parties desire to impose upon Developer's interests in certain portions of the
Property certain restrictive covenants (the "Ongoing Restrictions”) comprising conditions,
covenants and restrictions running with the land in favor of City.

DD. This Agreement, along with the other documents reciuired by this Agreement
{vollectively the “Related Documents®). are intended to impose upon Daveloper and Deveioper's
interests in the Property all of the following: _

1} The responsibility to cause 1o be constructed at no expense to City the
entire Project upon the Property consistent with this Agreement within the time periods established
by this Agreement, subject to all imitations and conditions set forth in this Agreement,

2) The responsibiiity to cause ta be paid, at no expenss to City, all amounts to
City and to third parlies under this Agreement, and alt other expenses and costs of every
description, whether "hard”, "soft”, or otherwise connecied with or arising in any manner cut of
redevelopment, ownership and use of the Property.

3) The Ongoing Restrictions.
4) Certain other responsibilities hereafter described.

EE. This Agreement and the refated documents are not intended to impase on City any
obligations other than to perform the following, subject to all limitations and conditions set forth in
this Agreesment:

1) Participate in certain real estate conveyances as described in this Agreement.

2) Make certain limited financiai contributions (the “City Investments™} to Developer
out of a portion of the transaction privilege taxes generated by the Project but only after Develoger
causes construction of the Project as specificaily set forth in this Agreement, and in any event not
to exceed Thirty Six Million Seven Hundred Fifty Thousand Doltars ($36,750,000) (the *Maximum
investment Amount”) plus interest as provided herein. Developer acknowledges that, although
such projections are not a part of this Agreement and are not binding on City, Developer's current
projections reflect that it will receive only $31,750,000 heraunder and that additional amounts will
be subject ta the Project producing more revenue than Developer cumrently projects.



NOW THEREFORE, in consideration of the foregoing and the mutual promises and
representations contained herein, Develaper and City agres as foliows:

L TERM OF AGREEMENT AND EFFECT OF CLOSING CONDITIONS

1. Terms and Conditions. The term of this Agreement shall be as follows:

1.1 Commencement. The term of this Agreement shall commence on the date of this
Agreement.

1.2 Normal Expiration. Except as otherwise expressly provided herein, this Agreement
shall continue untit all obiigations and rights of the parties under this Agreement have been

performed, terminated or have expirad.

1.3 Notice of Termination. Upon termination of this Agreement, Developer and City
shali execute, acknowledge and record a confirmation that this Agreement has been terminated,
except for those representations, waranties, indemnities and other matters which this Agreement
states shall survive the expiration or termination of this Agreement.

1.4 Effect of Termination or Expiration. Except as otherwise expressly stated in any of

the Related Documents, termination or expiration of this Agreement will have no affect on the
various rights, obligations, interests and conveyances under any of the Related Documents that
are racorded prior to termination or expiration, all of which shall survive termination or expiration of
this Agreement and continue to be enforceable according to their terms. Any notice of termination
or expiration of this Agreement shall so state.

1.5 FEirst Closing Conditions. The First Closing shali not occur untit the following
conditions {the “First Clesing Conditions™) have been safisfied. The First Clasing Conditions shail
he deemed satisfied if and only if ali of the following First Closing Conditions are satisfied. or walved
by City's notice as of the First Closing Date. The First Closing Conditions are that the City Council
of City has approved this Agreement and City and Developer have executed and acknowledged

this Agreement,

.6  Second Closing Conditions. The Second Closing shatl not ocour untit the folfowing
canditions (the "Secend Closing Conditions™) are satisfied. The Second Closing Conditions shall be

deemed satisfied if and only if all of the following occur:

1.6.1  The Regulatory Approvals are accomplished by the appropriate authorities
on or before January 31, 2005 (the "Regulatory Date"). The Regutatory Approvals are listed on
Exhibit “G” attached hereto. . :

1.6.2  The portions of the Property intended to be convayed ta City at either the
Second Closing or the Third Closing are free at the Second Closing of any environmental hazards,
exciuding environmental hazards that may affect the Property as of the date of this Agreement and
may be specifically spproved by City in this Agreement, if any. . :

1.6.3 Developer enters into an agreement (the “Church Agreement”) reasonably
aceeptable to Gity pursuant to which Los Arcos United Methodist Church (the “Church”), the owner
of the reat property located directly east of the Southeast Parking Lot Parcel, agrees to release any



right, title or interest, including without limitation any rights of uss, in or to the East Parking Lot
Parce! (or any other portion of the Property other than the Southeast Parking Lot Parcel) in
exchange for confirmation of the right of Church to use of the Southeast Parking Lot Parcel and
confirmation of the nght of Church to vehicular and pedestrian access to the Southeast Parking Lot
Parce! through the 74™ Street afignment (whether 74 Street is abandoned, madified or re-aligned).

1.7 Third Closing Conditions. The Third Clesing shall not occur until the folliowing
conditions {the "Third Clesing Conditions™) are satisfied. The Third Clesing Conditions are that:

1.7.1 Developer causes the completion of construction of the Project in the
manner required by this Agreement prior to the Completion Deadline (except that actual
censtruction of the Restaurant and the South Shops may be delayed as provided herein).

1.7.2  All three Anchor Bliildings are completed and “big hox” retail stares are
actually occupied, operating and open for business to the public in the manner required by this
Agreement prior to the Opening Deadline.

1.8  Failure of First Closing Conditions. This Agreement and all of the Refated
Documents shalt automatically terminate if the First Closing does not occur on or before July 21,
2003 {the "First Closing Date").

1.8  Failure of Second Closing Conditions. This Agreement and all of the Related
Documents shalt be automatically terminated in the gvent any of the Secend Closing Conditions
are not timely satisfied or waived by notice from City on or before March 31, 2005 (the “Second
Closing Date™).

1.10  Termination for Failure of First Closing Conditions or Second Closing Caonditions.
In the event this Agreement is terminated through failure of the First Glosing Conditions or the
Second Closing Conditions, then all of the foilowing shail apply:

1.10.1 {f the First Closing has not already occurred, then the First Clasing shall
not gecur.

1.10.2 The Second Clesing shall not occur.
1.10.3 This Agreement shall be terminated.

1.10.4 Developer and those claiming through Developer shall have no interest in
any City owned property by virtue of this Agreement.

1.10.5 City shall have no obligation to pay any City Investments.

1.10.6 Except as otherwise expressly provided herein, the parties shall have no
further duties or ohligations under this Agreement or any of the Related Documents,

1.1G.7 The parties shall have such nighis and interests in the Property as they
wouid have had if this Agreement and the Related Documenis had not been made.

1.1 Failyre of Third Closing Conditions, This Agreement and all of the Re_aiated

Documents other than the Second Ciesing R-O-W Deed shall be automatically terminated in the
event any of the Third Closing Conditions are not timely satisfied or waived by notice from City.



Termination of this Agreement through failure of the Third Closing Conditions shall have the same
consequences as termination for failure of the Second Closing Conditions.

1.12  Early Termination. This Agreement may be terminated by either party only ta the
extent a termination right may be expressly provided in this Agreement. Terminations for failure of
a condition shall not excuse fafture to parform express obligations required ta be performed prior to
such fermination.

113 Extension. This Agreement and all deadlines for performance contained herein
may only be extended by formal recorded mutual written agreement of both parties.
Notwithstanding the faregoing, this Agreement and ali deadlines for performance contained herein
(excluding time periods for cure following notice of an Event of Default) shalt be automatically
extended (a) during the pendency of any referendum referring this Agreement to the approval of
the voters of City and (b) during the pendency of any liigation challenging the validity or
enfarceability of this Agreement, but no extension due to litigation shall extend more than three {3
years. The foregoing provision regarding litigation shall not appiy to any litigation filed by
Developer or any person controlled by or under cormmon cantrol with Developer or any employee
or affiliate of Developer. .

1. CLOSING PROCEDURES

2, Closing Procedures. The following procedures shalt govern all conveyances under this
Agreement;

21 Jifle Insurer. Except as othernwise expressly provided or with the consent of the
party receiving the title insurance, all title insurarce policies and reports shall be obtained from
Chicage Title Insurance Company (the “Title Insurer). The party receiving title insuranice shail
have power to select a different titie insurer reasonably acceptable ta the persen providing the title
insurance if Title Insurer is unabie or unwilling to provide any tite insurance required under this

Agreement.
2.2 Title nsurance. Except as otherwise expressly provided: -

2.2.1  No party is required to obtain or provids title insurance under this
Agreement.

222 Tile insurer's willingness to issue any title insurance not required by this
Agreement is not a condition to any party's obligations under this Agresment.

2.2.3 Any party desiting to obtain title insurance not required by this Agreement
shall pay all premiums, survey costs, endorsement fees and other charges of any kind or nature
associated with such palicy or po!icies.

23  Escrow Agent. Chicago Title insurance Company, 2415 East Camelback Road,
Suite 3C0, Phoenix, Arizona 85016 Atin: Rose Norton ("Escrow Agent”), shall administer
transactions requiring escrow services under this Agreement. This Agreement shall constitute
instructians o Escrow Agent for the transactions contemplated by this Agreement. By executing
this Agreement or accepting any escrow hereundsr, Escrow Agent agrees {c perform the
obligations imposed by this Agreement. Escrow Agent's liability under this Agreement is limited to
performance of the duties and obligations imposed upon Escrow Agent. Escrow Agent shal in aif
cases be responsible for any liability or claim arising from its negligence, misconduct or other



improper act. When title insurance is issued in connection with a closing, Escrow Agent and
Developer shalt cause Title Insurer to provide to the parties to the closing an insured closing letter
in form acceptable {o City issued by Title Insurer’s tifle insurance underwriter covering Escrow
Agent’s performances related to this Agreement.

24  Transactions Using an Escrow. Within five (5) business days after the date of this
Agreement, Gity and Oeveloper shall establish an escrow with Escrow Agent. All closings will be

accomplished through escrow.

25  Closing Dates. Clusing dates may be axtended by mutual consent of City and
Developer. City’s city manager’s authority to consent for City to extensions is limited to extensions

not exceeding one hundred eighty (180} days.

268  Closing Location. Not less than three (3} business days prior ta a dosing, City shall
designate a location for the closing within Maricopa County, Arizona. Unless City designates a
different focation, all closings shall occur in the offices of the Escrow Agent.

2.7  Closing Conditions. A closing shall eccur only upon satisfaction of alf conditions to
that closing, or upon formai notice of waiver of any such conditions by the parly for whosa benefit
such conditions exist, and the performance of all acts and delivery of all documents required to be
performed or delivered at or prior to the closing. A party is not obligated to close if an event has
occurred or circumstance exists which is {or with the passage of time or giving of notice, or bath,
would be) an Event of Default by the other party under this Agreement. Time is of the essence for

all clasings.

28  Escrow Fges and Closing Costs. Developer shall pay when due all escrow ang
termination fees, recording fees, and simitar costs refating to the transactions contemplated by this

Agreement. '

28 Commissions and Fees. City shall not be liable for any real estate commissions or
brokerage fees that may arise in connection with this Agreement or the transactions contemplated
herein. To the extent any real estate commissions or brokerage fees may at any time be payable
in connection with this Agreement, any transaction contemplated herein, or the Property, such shall
be Developer's sole obligations. Developer shall pay, indemnify, defend and hold City hammiess
therefrom, ‘ _ :

210 Other City Property. This Agreement does not entitle Developer to acquire any reat
property interest that is now held or may hereafter be acquired hy City. City is not obligated to
provide any cf its own land or real estate interests for use in developing or operating the Project.

211 Form of Funds. City Investments shalf be paid by check or wire transfer, at City’s
option. Except as ctherwise specified, all olher funds required by this Agreement shal be paid in
cash, or by certified check or wire transfer.

212 Deliveries. Recording or other official filing of 3 document shall constitute delivery
of the document te the grantee thereunder and acceptance by the grantee. Recorded decuments
shall be returned to the person designated by the forms attached to this Agreement. When no
designation is made on said forms, recorded documents shall be returned to City.

2.13  Prorations. All property taxes, assessments, and similar charges for any portion of
- the Property conveyed to City pursuant to this Agreement applicable to the catendar year in which



such conveyance octurs or any prior calendar year, whether levied or imposed before or after any
closing shait be paid by Developer.

214 Expenses and Deposits. The intent of this Agreement is that all real estate
transactions of every description required by this Agreement or pursuant to this Agreement or in

furtherance of this Agreement be accomplished without any cost whatsoever {other than costs
refating to negotiation and finalization of this Agreement) to City {except that City shall pay City
Investments specifically required of City as set forth in this Agresment). Upon City's request,
Devaloper shall deposit with City fram time to time any sums that City reasonably believes City will
be required to expend refated to real estate transactions pursuant to this Agreement. The deposit
described in the preceding sentence is in addition to all other amounts Develoger is required to pay
under this Agreement.

218  Prionity. Al rights and interests held by City from time ta time pursuant to this
Agreement or pursuant to the Related Dacuments shall have the same priority as this Agreement.
All rights and interests of City in the Property or this Agreement, or held by City from time to time
pursuant fo this Agreement or pursuant to the Related Documents, shalf be senior in priority to any
and all liens, interests or items that are created or claimed arising, conveyed, or existing after the
date of this Agreement or that are subjected or subordinated to this Agreement or ta any of the
Related Documents. No act of Developer, City, or others, and no cansent by City, shall in any way
subordinate or otherwise impair City's rights or interests or deprive City's rights or inferests of their
seniar priority. Any real property tnterest in the Property hereafter acquired by Developer or its
affiliates shalt be automatically subject and subordinate to this Agresment and regardless of the
manner of acquisition. Upon request by City, Developer shall from time to time cause to be
executed, acknowledged and recorded instruments confirming the same. Without request by City,
Developer shall cause alf recorded documents hereafter executed by Developer affecting the
Project prior (o the Third Closing to contain a specific reference to this paragraph of this
Agresement.

216 Merger. Ailrights and interests in the Property held by City from time to time shall
not merge with any existing or future title in the Property held by City or conveyed to or by City.
The real property interests in the Property held by Developer shall not merge with any existing or
future title in the Property held by Developer or conveyed to ar by Developer.

217 Conveyances. All buildings and other permanent improvements focated upon any
portian of the Property at any time shall be part of the realty and ownership of the land upon which
the improvements are located. In other words, this Agreement does not contemplate that
ownership of improvements shall be separated from the ownership of the fand upon which the
improvements are constructed. Nevertheless, holders of leasehoids, easements or other real
property interests may. to the extent permitied by this Agreement, impose mortgages, deeds of
trust and other liens covering such interests and such liens shall extend to such interest hotder's
rights in the improvements attached to the Jand covered by the real estate interest in question.

218 Abandonments. Developer's rights to abandoned rights of way are expressly
limited to the specific rights of way, if any, City conveys to Developer through the closings
described in this Agreement. City has noe obligation under this Agreement or otherwise to abandon
any right-of-way or other property interests. In the event any other public right-of-way or other
public property within or adjacent to the Property is dedicated, abandoned or otherwise acquired or
disposed of by City, such property shall not acerue to Developer. In addition, and severable from
the preceding senience, upon any such event, Developer shall convey to City such right-of-way or
public property reserving to Developer any then existing vehicutar, pedestrian and utility access.

10



Any rights-of-way conveyed by City pursuant to this Agreament are exchanged in partial
consideration for substitute and additional rights-of-way to be conveyed to City pursuant to this

Agreement.

218 Cityinvestments. Except for the City investments, City is not obligated to pay any
amount to Developer in consideration of any conveyance to City whatsoever pursuant to this
Agreement.

il FIRST CLOSING.

3. First Closing. The First Clasing shall be accomplished as follows:

3.1 First Closing Date. The date of the First Closing shall be on or befare the First
Closing Date.

32  Closing Documents. On or prior to the First Closing Date, City and Developer shall
sign, acknowledge, and deposit (or cause to be signed, acknowledged and depasited by ail
applicable persons) with Escrow Agent the following items (collectively the “First Ciosing
Documents®);

3.2.1 First Closing Deposits by City  City shali deposit:

3.2.1.1 The Memorandum of New Legal Descriptions.
3.2.1.2 This Agreement.

3.2.1.3 Such other funds and documents as Deveioper or Escrow Agent
may reasonably request in order {0 accomplish the First Closing as required by this Agreement.

3.22 FEirgt Closing Deposits by Developer. Developer shall deposit:

3.2.2.1 The Memarandum of New Legat Descriptions.
3.2.2.2 This Agreement.

3.2.2.3 Adocument (the “Dectaration”} in the form attached hereto as
Exhibit "H."

3.2.2.4 Instruments in substantiafly the farm attached hersto as Exhibit “4°
(the “Lienholder Consents™) execuled and acknowledged by each person having or claiming a lien,
lease, or other monetary encumbrance or occupancy interest in the Property whereby such
persons join in this Agreement and subject and subordinate their interests to this Agreement and
ali requirements, provisions and conveyancas of this Agreement. Lienholder Consents are not
required of any fenant of Developer whase lease of a portion of the Property clearly and
uncondifionally states that the lease expires prior to the Second Closing or provides the Deveioper
with an absolute right {¢ terminate without penalty prior to the Second Closing.

3.2.2.5 Funds and instruments adequate to extinguish of record ail liens
and other interesis in the Property except for those interests which this Agreement permits to exist
as of the First Clesing and to aliow Title insurer to issue all tifle insurance which this Agreement
requires in connection with the First Clasing.

1t



3.2.2.6 An amount sufficient to pay all escrow, recording and cther similar
fees and charges payable to Escrow Agent, Tille Insurer, public offices or others in connection with
the First Closing.

3.2.2.7 Such other funds and documents as City or Escrow Agent may
reasonably request in order to accomplish the First Closing as required by this Agreement.

3.3 Deiiveries at First Closing. The following shall oceur at the First Clesing in the order

listed:

3.3.1 Escrow Agent shall record in the office of the Maricapa County Recorder the
foifowing First Closing Documents in the order listeq:

3.3.1.1 The Memorandum of New Legal Descripticns.
3.3.1.2 This Agreement.

3.3.1.3 The Declaration.

3.3.1.4 The Lienholder Consents.

3.3.2 Escrow Agent shall deliver to Title Insurer all title insurance premiums for
title insurance policies required by this Agreement for the First Closing.

3.3.3 Escrow Agent shall retain for itself Escrow Agents' escrow fee for the First
Closing.

3.34 Escrow Agent shall record, fite and deliver all other First Closing Documeants
fequired to complete the First Closing as contemplated by this Agraement.

34  City’s First Closing Title Policy. At the First Closing, Developer shall cause Title
insurer to issus to City at Developer’s expense a title insurance policy {the "First City Title Policy”)
as follows:

341 The policy shali be in an amount nat less than $50,000 .
3.4.2 The policy shall insuire in favor of City that:

3.4.2.1 Developer cwns the entire Proparty other than the portions owned
ty City.

3.4.2.2 City is 3 beneficiary under the Declaration and the Declaration
- affects the entire Property {other than partions owned by Gity).

35 First Closing Title Exceptions. The First City Title Policy shall list as exceptions only
certain items specificalty identified as foliows (coliectively the “First Closing Permitted Exceptions™:

3.5.1 TheFirst Cidsing Pemitted Exceptions include only the folicwing:
3.5.1.1 The Memorandum of New Legat Descriptions.

3.5.1.2 This Agreement.
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3.5.1.3 The iterns listed on the list {collectively, the "Ownership List")
aftached hereto as Exhibit °J”, provided, however, that itemn 41 on the Ownership List shall be
subordinated fo this Agreement in the manner required by this Agraement at or prior to the First
Closing. : :

3.5.1.4 Interests heid by City.

3.5.1.5 Any liens or other matters for which City has specificafly given
notice to Developer of City's consent after the date of this Agreement but before the First Closing
{such consent being either specifically contained within this Agreement or pursuant to format notice
of consent given by City). Except for the matters shown on the Qwnership List or unless City's
notice of consent expressly allows otherwise, the First City Title Policy must show that, regardless
of City's cansent, such matters are junior and subordinate to City's rights and interests under and
pursuant to this Agreement and Related Documents.

3.6  FistClosing Title Maftters. Before the First Closing, Developer shalt cause 1o be
extinguished and released of record all title matters affecting the Property other than the First
Closing Permitted Exceptions,

V. SECOND CLOSING.

4, Second Closing. The Second Closing shall be accomplished as follows:

4.1 Second Closing Documents. On or prier to the Secand Closing Date, City and
Developer shall sign, acknowledge and deposit (or cause to be signed, acknowladged and
deposited by all applicable persons) with Escrow Agent the following items (collectively the
"Second Closing Documents'™):

4.1.1 A deed (the “Second Closing R-O-W Deed”) from Develaper to City in the
form attached herete as Exhibit "K” conveying to City fae simple title and ownership of the public
rights-of-way and other lands that the zoning and similar processes of the City of Scottsdale require
for the Project. '

4.1.2 Notwithstanding anything contained in this Agreement, suich other funds
and documents as may be necessary to unconditionally and irrevocably waive or terminate the
right of any person having or claiming an interest in the Property to object to construction or
operation of the Project as required by this Agreement,

4.1.3 Funds and instruments adequate to extinguish of record all liens and other
interests in the Property except for those interests which this Agreement permits to exist as of the
Secend Closing and to aflow Title insurer to issue all titte insurance which this Agreement requires
in connection with the Second Closing.

4.1.4 An amount sufficient to pay all escrow, recording and other simitar faes and
charges payabie to Escrow Agent. Title insurer, public offices or others in connection with the
Second Closing.

4.1.5  Such other funds and dacuments as City, Developer or Escrow Agent may
reasonably request in order to accomplish the Second Closing as required by this Agreement.
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4.2  Deliveriss at Second Closing. The foliowing shail occur at the Second Closing in
the order listed:

4.2.1  Escrow Agent shall record in the office of the Maricopa County Recorder the
Second Closing R-O-W Deed.

4.2.2 Escrow Agent shall deliver to Title Insurer all title insurance premiurns for
title insurance policies required by this Agreement for the Second Closing.

4.23 Escrow Agent shall retain for itself Escrow Agent's escrow fee for the
Second Closing.

4.24 Escrow Agent shafl record, file and detiver ail other Second Closing
Documents required to complete the Second Closing as contemplated by this Agreement.

43  Second Clasing Title insurance. Simultaneous with and as a condition to City’s
obligation fo participate in the Second Closing, Developer shall cause Title Insurer to issue to Gity
at Developer’s expense a new title insurance policy in an amount not less than $50,000 insuring
City's rights, title and interests with respect to the portions of the Property being conveyed by the
Second Closing R-O-W Deed and may except from coverage only the following items {coliectively
the “Second Clasing Permitted Exceptions™):;

4.3.1  The First Closing Permmitted Exceptions except that prior to the Second
Closing Developer shali cause 16 be removed of record with respect to all of the Property the
Property Qwnership List #erms numbered 25, 26, 28, 30 through 33 inclusive, and 40 and shall
cause te be ramoved of record with respect to the portions of the Preperty being canvayed by the
Second Closing R~O-W Deed the Progerty Ownership List item numbered 41.

4.3.2 The Declaration.
4.3.3 The Church Agreement.

44  Second Closing Title Matters. On or before the Second Clasing, Developer shall
cause to be extinguished and released of record Property Ownership List iterns numbered 25, 26,
29, 30 through 33 iriciusive, 40 and 42 with respect to all of the Property and all title matters
affecting the portion of the Property conveyed by the Second Closing R-O-W Deed other than the
Second Closing Permitted Exceptions,

V. THIRD CLOSING.

5. Third Closing. The Third Closing shélf be accomglished as follows:

&1 Third Closing Date. The date of the Third Closing {the "Third Closing Date"} is the
date thirty {(30) days after the date Developer gives City formal notice that the Third Closing
Conditions have been satisfied, but in no event more than thirty {30) days afier the Opening
Deadiine.

52  Third Cloging Decuments. On or prior o the Third Ciosing Date, City and
Developer shall sign. acknowiedge and deposit (or cause {o be sighed, acknowledged and
deposited by all applicable persons) with Escrow Agent the following items (collectively the "Third
Closing Documents™: _
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5.21 Third Closing Deposits by City. City shalt deposit:

9.2.1.1 The Parking Lease, which shail be in the form attachad hereto as
Exhibit *L." .

2.2,1.2 An amendment to the Dedlaration reasonably acceptabie to City
and Developer by which all portions of the Property canveyed to City pursuant to this Agreement
are released from the Declaration,

5.2.1.3 Notices (the “Partial Termination Noticas”) in the form attached
hereto in the form of Exhibit "M with respect to each of the Narth Anchor Parcel, the West Anchor
Parcel and the East Anchor Parcel.

5.2.1.4 Such other funds and documents as Developer or Escrow Agent
may reasonably request in order to accomplish the Third Closing 2s required by this Agreement.

$.2.2 Third Clesing Deposits by Developer. Developer shall deposit:

5.2.2.1 The Parking Deed, which shall be in the form attached hereto as
Exhibit "N."

- 5.2.2.2 The Parking Lease.
5.2.2.3 The Parial Temination Notices.

5.2.2.4 An amendment to the Declaration reasonably acceptable to City
and BDeveloper by which all portions of the Property conveyed to City purstiant to this Agreement
are released fram the Declaration. '

. 5.2.2.5 An assignment agreement pursuant to which Developer shalf assign
ali of Developer’s rights under the Parking Lease to an entity formed for that purpose (the "Parking
Marager’) and the Parking Manager shail assume all such obligations in a form reasonably
acceptable to City and naming City as a third party bensficiary with respect to the assignment and
assumption; Gity shall have no obligation to be a party 1o such assigniment and assumption
agreement. ' :

5.2.2.6 Funds and instruments adequate {0 extinguish of recard afl liens
and other interests in the Property except for those interests which this Agreement permits to exist
as of the Third Closing (including any interests created by documents relating to Pre-approved
Assignments so fong as such interests do not affect the real property to be conveyed to City at the
Thira Closing) and to alow Title tnsurer to issue all titke insurance which this Agreement requires in
conneciion with the Third Ciosing.

52.2.7 Anamount sufficient to pay all escrow, recording and other similar
fees and charges payable to Escrow Agent, Title Insurer, public offices or others in connection with
the Third Closing.

5.2.2.8 The rent payable under the Parking Lease for the initial forty {40)
year term thereof.
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5.2.2.9 Such other funds and documents as City or Escrow Agent may
reasonably request in order to accomplish the Third Closing as required by this Agreement.

53  Deliveries at Third Closing. The following shall accur at the Third Closing in the
order listed:

5.3.1  Escrow Agent shall record in the office of the Maricopa County Recorder the
following Third Closing Documents in the order listed:

5.3.1.1 The Parking Deed.

5.3.1.2 The Parking Lease.

5.3.1.3 The Parking Assignment.
5.3.1.4 The Partial Termination Notices.

$.3.2 Escrow Agent shall defiver to Title insurer all title insurance premiums for
title insurance policies required by this Agreement for the Third Closing.

5.3.3 Escrow Agent shall retain for itself Escrow Agent’s escrow fee for the Third
Closing.

5.3.4 Escrow Agent shalt record, file and deliver all other Third Closing
BDocuments required to complete the Third Closing as contemplated by this Agreement.

5.3.5 Escrow Agent shalt disburse to City the rent payable under the Parking
Lease for the initial forly (40} year term thereof.

54  Third Closing Tills Inswrance. Simultaneous with and as a conditien to City's
obligation tc participate in the Third Closing, Developer shalt cause Titie Insurer to issug to City at
Developer's expense a new title insurance policy insuring City’s right, title and interests to the real
property conveyed to City in the Parking Deed in an amount not fess than $23,260,000 and may
except from coverage only the following items (collectively the “Third Closing Permitted
Exceptions™):

9.4.1 The Second Closing Permitted Exceptions.

5.4.2 Any liens or other matters for which Cily has given notice to Developer of
City’s consent (such notice of consent being either contained within this Agreement or pursuant to
notice of consent given by City after the Second Closing but before the Third Ciosing). Unless
City's notice of consent expressly allows otherwise, the notice of consent shall not be effective
unless such matters are junior and subordinate to City’s rights and interests under and pursuant to
this Agreement and related documents, and such matters are allowed only if they are junior and

subordinate,

55  Third Closing Title Matters. On or before the Third Closing, Developer shall cause
to be exdinguished and released of record all titte matters affecting the property interests being
conveyed to City in the Third Closing other than the Third Closing Permitted Exceptions.
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Vi. TRANSACTION INFORMATION

8 Transaction Information. The parties shall provide to each other the following infarmation
and assurances conceming the Property and this Agreement ail of which shall survive this
Agreement and aif conveyances pursuant to this Agreement:

8.1 City's Warranties and Representations. City warrants and represents to Developer
as follows (the "City Warranties™):

8.1.1 Authority City has full municipal power and authority to enter into, execute,
deliver and consummate this Agreement,

B.1.2 Confiicts. City's execution, delivery and performance of this Agreement is
not prohibited by and does not conflict with any other agreements, instruments, or judgments to
which City is a parly or is otherwise subjact, the violation of which will have a material adverse
effect on City's ability to perform #s obligations under this Agreement.

6.1.3 Brckers. City has not and will not in the future engage any broker, agent, or
finder in connection with this Agreemenit ar the transactions contemplated herein.

- 8.1.4 Limitation on City Warranties. Notwithstanding anything in this Agresment
or the Related Documents to the contrary, City does not warrant the Jegal effact of actions taken by
City, whether set forth in recitals or otherwise in connection with this Agreement or the Reiated

Documents.

62 - Developer's Wananties and Representations. Developer warrants and represents

to City as follows (the "Developer Warranties™):

' 6.2.1 QtherOwners. As of the date of this Agreement and as of the First Closing
Date, Develaper owns fee simple Stle to the entire Property {except for partions owned by Gity},
and all claims of any right, titte or interest in and to afl or any portion of the Property as of the date
of this Agreement and as of the First Closing Date, whether under a recorded or unrecorded
instrument, pursuant to an oral or written agreement, or otherwise, are listed on the Ownership List.

: 6.2.2 Organization. As of the date of this Agreement, Developer is a Delaware
limited fiability company, duly organized and validly existing under the laws of the State of
Delaware and has quaiified to do business in the State of Arizona. Developer has aff requisfte
power and authority to enter into this Agreement and inte each and every Related Document,

6.2.3 Consfituents. As of the date of this Agreement, each of Developer's
constituent members or other owners is a natural person with capacity to enter into confracts or 2
validly existing corparation, limited liability company, or limited partnership, is appropriately ticensed
1o transact business in Arizona , and has the requisite power and autharity to enter into each and
every other instrument and document to be executed by them or their related entities pursuant to
the terms of this Agreement.

. 624 Other Agreements. Developer's execution, delivery and performange of this
Agreerment, and of each and every other instrument and document to be executed by Developer
pursuant to the terms of this Agreement, have been duly authorized by all necessary boards,
managers, members, officers and directors (and by alt actions reguired of its officers and directors)
and will not violate Developer's articles of incorporation or organization or bylaws (or simitar
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applicable documents) or result in the breach of or constitute a default under any loan or credit
agreement or any other agreement or instrument to which Developer or any constituent joint
venturer, partner, member, shareholder, officer or director of Developer is a party or by any of them
or by which their respective assets may be bound or affected.

6.2.5 Consents. Ali consents and approvals of any person (inchuding without
fimitation the managers, members, officers and directors of Developer, as applicable) required in
connection with the execution and delivery of this Agreement, and of each and every other
instrument and document to he executed by Developer pursuant to the terms of this Agreement,

have been obtained.

6.2.6 No Violation of {aws. Developer has received no notice asserting any
roncompliance by Developer with any applicable statues, codes, orginances, rules and regulations
of the United States of America, the State of Arizana or of any other state or any municipality or
agency having jurisdiction over Developer, or the fransactions contemplated by this Agreement,
with respect {o the Froperly or the Project, which could, as reasonably determined by City
{Developer shall provide copies to City of all notices within ten business days following receipt
thereof), have a material adverse affect upon Developer’s performance under this Agraement,
Developer is not in default with respect to any judgment, order, injunction or decree of any court,
administrative agency or other govarnmental authority which could, as reasonably determined by
City, have a material adverse effect upon Developer's perfarmance under this Agreement,

6.2.7 NoPavments. Developer has not paid or given, and will not pay or give,
any third person any monsy or other consideration for obtaining this Agreement, other than normal
costs of professional services such as the services of architects, engineers, attorneys and brokers
to assist Developer in leasing portians of the Praject to end users in the ordinary course of
business, or in & permitted sale or encumbrance of the Project to the extent expressty permitted by

this Agreement.

£.2.8 Litigation. No suitis pending or threatened against or affecting Daveloper or
the Property, which could have a material adverse affect upon Developer's performance under this
Agreement or under any other instrument and document 1o be executed by Developer pursuant to
this Agreement, or the financial condition or busingss of Develaper. The preceding sentence does
not apply to the Sisson Litigation.  There are no outstanding judgments against Developer which
could, as reasonably determined by City, have & material adverse effect upon Developer’s
performance under this Agreement,

8.28 Aftachment and Bankrupicy. There are no attachments or executions filed,
pending against, affecting or involving Developer which could, as reascnably determined by City,
have a material adverse effect upon Developer's parformance under this Agreement. Thare are no
assignments for the benefit of creditors, receiverships, conservatorships, or voluntary of involuntary
proceedings in bankruptey or pursuant t¢ any other laws for relief of debtors contemptated, fited,
pending against, affecting or invoiving Developer, :

6.2.10 No Default There is no default, nor has any event occurred which with the
passage of time or the giving of notice or both would constitute a default in any contract, mortgage,
deed of frust, lease or other instrument which affects or refates fo Devaloper's ownership of the
Property or construction of improvements thereon which could, as reasonably determined by City,
have a material adverse effect upon Developer's performance under this Agreement.
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6.2.11 Hazardous Materials. Except as specified by the list attached hereto as
Exhibit "0, to the best of Developer's Knowledge, there has been no use, placement. existence,
storage or disposal of any hazardous waste or materiais or foxic substance upon or about the
Property or any substance subject to regutation under the Comprahensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. Secs, 9601, et seq. (“CERCLA"), the Arizona
Hazardous Waste Management Act, A R.5. Sec. 48-801, et seq., the Resource Conservation and
Recovery Act, 42 U.S.C. 8801, et seq., or the Toxic Substances Conirol Act, 15 U.5.C. 2601, &t
$&4., or any other federal, state, county, or local law pertaining to hazardous waste or toxic
subistances (collectively “Taxic Substances”). Notwithstanding the foregoing, the provisions of this
Agreement dealing with Toxic Substances shall only apply ta (a) Toxic Substances located on
portions of the Property that will be owned by Developer following the Third Closing which could,
as reasonably determined by City, have a material adverse effect upon Developer’s performance
under this Agreement and () Toxic Substances on portions of the Property that will be owned by
City following the Third Closing.

63  Continuing Notification Qbligation. The Daveloper Warranties must be trus (and
certified by Developer in & notice to City to be true) af the time of the First Closing, the Second
Closing and the Third Closing. Developer shalt promptly notify City in writing of any change or
discovered inaccuracy in any of the Developer's Warranties | including any change in Developer's
knowledge that wouid render inaccurate & Developer Warranty that is limited to Developer’s

knowledge.

6.4  Disclaimer by Gity. Any and all title or interests conveyed by City to Developer shal!
he conveyed in an "as is” condition, with no warranty, express or implied. Without limitation, the
preceding sentence applies to the condition of titie, the condition of improvements. the condition of
the aoil, geotogy and the presence of known of unknown contaminants or ether faults or defects of
any description.. Developer has inspected the Property and its environs and obtained such
information and professional advice as Developer has determmined to be necessary related to this
Agreement or the transactions contemplated herein. {t shall be the sole responsibility of Developer
at its expense {0 investigate and determine the suitability of the soil, environmentat ang other
conditions for the development {o be constructed on the Property or otherwise pursuant 1o this
Agreement. if such conditions are not in all respects entirely suitable for the use ar uses {a which
any Parcel wilt be put, then it is the sole respansibility and obligation of Developer to take such
action as may be necessary to place the soil, environmental and other conditions of the Property in
a condition entirely suitable for its development.

B.5 Data from City. 'Any maps or other geographical, zoning, utility or other data City:
"has provided or may provide canceming the Propedy, the Area, ar any Tract or Parcel is provided
“as is” without warranty. Developer shaft independently confirm all such data.

Vi LAND ACQUISITION BY EMINENT DOMAIN

7. and Acguigiti mineni Domain. Al responsibiiity for all 1and acquisition for the
Project rests with Developer.” Natwithstanrding anything in this Agreement or the Related
Documents te the contrary, City is not commiitted in any way to use condemnation or eminent
domain or to assist Developer in any other way (o acquire any real property inferests or other rights
or interests held by third parties for the Project or this Agreement.

Vili. DEVELOPER'S IMPROVEMENTS GENERALLY
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8. Develpger's improvements. During the entire term of this Agreement, Developer shall not
cause or pamit any construction or simitar work to the portions of the Property to be conveyed to
City pursuant to this Agreement {collectively “Developer's Improvements”} except in compliance
with the plans approval, construction bonding and all other requirements, provisions and processes
of Exhibit "P” attached hereto. This Agreement requires Developer to comply with each and all of
such provisions during the entire term of this Agreement, regardiess of whether the Declaration has
heen executed or recorded or may otherwise from tims 1o time and for whatever reason may not
require Developer to do s0. The Declaration and this Agreement shall continue to be separate
documents enforceable according to their respective terms notwithstanding the incorporation of
such requirements and provisions by reference. Notwithstanding the foregeing, the following
provigichs shall apply until the Project is completed:

IX. DEVELOPER'S INITIAL PROJECT CONSTRUCTION

9. Developet's Initial Project Construction. Subject te alt limitations and conditions set forth
in this Agreement, Developer shafl cause the completion of construction of the Project in
accordance with all requirements of this Agreement, including without fimitation those retating to
Developer's Improvemeants, and the following:

8.1 tnitia! Plans Approved. By entering into this Agreement, City approves only for
purposes of Developer's inifial Project construction under this Agreement (and nat for purposes of
any required City approval process, e.g. plans approval, building permits, use permits, design
review approval, or any other permit or approvat that would have been required in the absence of
this Agreement} the design of Developer's Improvements comprising the Project to the extent set
forth in the Conceptual Site Flan and other exhibits to this Agraement. To that extent, said
approval partially satisfies the requirement under this Agreement that Developer obtain City's
approval of ptans. However, changes, modifications, refinements and particutar implementations
of any proposed Developer's improvements and alf other matters not shown on the Conceptual
Site Plan and other exhibits to this Agreement, are subject to this Agreement's requirement that
Developer obtam City's approval for ail Developer's Improvements. All references in this section to
City’s approval shall mean and refer to City's approval under this Agreement and not any required
City approval process (e.9. plans approval, buikding permits, use permits, design review approval,
or any other pemit or approval that would have been required in the absence of this Agreement).
Developer acknowledges that normal City approval processes may require changes to the
Developer's proposed improvements. VWithout limitation of the faregoing, City has not approved
any abandonment of any portion of 74" Street or any other public right of way. Unless approved
otherwise in writing by the City’s city manager in such person's sole and absalute discretion,
Developer agrees that the design review process through City shall be done on a totat Project
basis rather than on a Parce! by Parcel basis.

82  Design and Construction Professionals. Al construction and plans preparation for
any Developer Improvements that will be convayed to the City from initial proposals through final
construction documents and completion of construction shall be perfommed by professionals
selected and paid by Developer.

9.3 Prolect Definition. The Components shall meet all of the following requirements
(which listing of requirements is not intended to be sxhaustive of the improvements required to
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construct the first class retail shopping center and other improvements this Agreement requires
Developer to construct):

9.3.1 Project Features. Each Component comprising the Project shali comply
with the requirements set forth in the chart (the “Features Chart’) attached hereto as Exhibit “‘Q.°
Each Component shall have the features required by the Features Chart column titled “Required
Features.” Each Component shall not have the features prohibited by the Features Chart column
fitled "Prohibited Features.”

9.4  Project Construction Schedule. Developer shall cause the entire Project to be
designed and constructed according to the folawing schedule:

89.4.1 The schedule for the entire Project other than the Restaurant and the South
Shops shall be as follows:

9.4.1.1 Developer shall cause the Qualifying Anchors to have acquired title
to their respective Anchor Parcsls on or before December 31, 2004.

9.4.1.2 Daveloper shall cause to be obtained City's approvat of fina! plans
for the entire Project and Developer shall cause construction to be commenced of each portion of
the Project no later than one hundred fifty (150) days prior to the applicable Completion Deadiine.

9.4.1.3 Developer shall cause each partion of the Project to be completed
and certificates of occupancy to be obtained for the entire Project prior to the applicable
Complfetion Deadiine.

9.4.1.4 Each of the Anchor Buildings shafl be operated by a Quatifying
Anchor, the Shops shall be completed and ready for accupancy (1.8, completion of exterior building
sheit with major mechanical, electrical, plumbing ang BVAC and interior unfinished surfaces of
exterior walis), and Developer shall commence operating the remainder of the entire Project inthe
manner contemplated by this Agreement no later than the Opening Deadline.

9.4.2 The Schedule for the Restaurant and the South Shops shall be the same as
the remainder of the Project except that the deadlines for plan approval, commencement of
construction and completion of construction shall be twa years after the dates applicable to the
remainder of the Project. '

X. GITY INVESTMENT

10. | City Investment. In exchange for Developer's entering into this Agreement and performing
its obligations hereunder, City shall pay to Developer the City Investments. City investments are -
subject to the fellowing terms and canditions:
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0.1 Maximum Investment Amount. The aggregate total of all City Investments City
shail pay pursuant to this Agreement shall not exceed the Maximum Investrment Amount plus

interest thereon {the “Interest Amount™).

- 102 Interest Amount. The Interest Amount shall be calculated as interest on the
outstanding unpaid balance of the Maximum Investment Amount at the end of each calendar year
at the rate of seven and eighteen hundredths percent {7.18%) per annum commencing at the Third
Closing (prorated for any partiat year). Any unpaid Interest Amount at the end of a calendar year
shalf carry over to succeeding calendar years and shall be compounded and thereafter acerue
interest to the same extent as the autstanding tnpaid balance of the Maximum Investment

Amount,

10.3  Applcation of City Investments, City investments payments shali first be applied to
any unpaid interest Amount and then to any unpaid Maximum investment Amount.

104  City Investment instaliment Amount. City shall pay City investments in quarterly

installments. The amount of each instaliment shall be calculated by muttiplying sixty-nine percert
(69%) by an amount (the “Tax Collectad Amount’). Each installment shali be bassd on the Tax
Collected Amaunt for the preceding calendar quarter. City's obligation to make any and ali City
investments shall unconditionally, completely and permanently cease for each Parcel upon each
respective Parcet Termination Date, whether or not any Maximum Investment Amount or Interest
Amount remains unpaid. The Parcel Termination Date for each Parcel shall be the fortieth (40%)
annuaj anniversary of the first date an which a business located on such Parce! is open to the
public for business on the Parce!l, whether or not such business occupies all or any portion of such-

Parcel.

105 City ipvestment Instaliment Yiming. Each quarterly installment shali accrue on the
first day following the end of the calendar quarter and ke payable no later than ninety (90) days
thereafter. City shati pay the first installment no later than ninety (90} days following the end of the
catendar quarter that includes the Third Closing.

106 Tax Coliected Amount. The Tax Collected Amount for each calendar ‘quarter shall
Re the total amount of certain sales tax revenues {the “Qualified Revenues®) received by City
attributabie to that calendar quarter arising from Parcels that have not yet reached the Parce!
Termination Date. The Tax Collected Amount for the calendar quarter when the Third Ciosing
occurs shaft include Qualified Revenues altributable to the time period from the date of this
Agreement through the date of the Third Closing.

10.7  Qualified Revenues. Sales tax revenues are Qualified Revenues only if they satisfy
all of the following requirements:

10.7.1 Qualified Revenues include only the unrestricted "general fund” portion of
the City imposed ordinary sales tax revenues received by City. Dedicated sales taxes, such as the
existing 0.2% dedicated sales tax for transportation and the existing 0.2% dedicated sales tax for
prasetvation, as well as any and all fture dedicated sales taxes, are excluded. City and
Developer acknowledge that Qualified Revenues may in the futurs increase, decrease or cease to

exist,

10.7.2 Qualified Ravenues include only (a) ordinary safes taxes arising from retail
sales or rentat fransactions occurring at the Froperty by or involving merchants based at the
Property and reported to City by the business as having occurred at the business' Parcel at the



Property and (b) sales taxes coflected by City that arise from {and are reported to City as arising
from} construction of improvements on the Property from and after the date of this Agreement.

10.7.3 Qualified Revenues for a calendar quarter include only sales tax revenues
for that quarter that are actually reported to and received by City during the calendar quarter for
which the instaiiment of the Gity Investment is due. If any Qualified Revenues are required to be
refunded by City to a taxpayer following payment of a City Investment to Developer hereunder, City
shall have the right to offset against future payments of City Jnvestment hereunder the portion of
such refund amount that would not have been payable to Developer if such sales tax revenues had
not originally been paid.

10.7.4 Qualified Revenues exciude any revenues City receives by or through the
State of Arizona or any other governmental entity, even if such revenues are actually collected by

City.

10.7.5 All references to “sales tax” or “sales taxes” in this Agreement mean and
refer only to City transaction privilege taxes.

10.8 Funding. City shall only be obligated to make City Investments from Qualified
Revenues.

10.9 Failure to Comply With Restaurant or South 'Shops Deadtines. if Developer faifs to

comply with the deadlines in this Agreement for plan approval, commencement of construction and
completion of construction of the Restaurant and/or Scuth Shops, then, commencing with the next
instaliment of City Investments and all subsequent instatiments of City investments throughout the
entire remaining term of this Agresment, (a} if 2 deadling applicabis to the Restaurant is not
complied with, all Qualified Revenues attributable fo the Restaurant Parcel shall be excluded when
caleuiating the Tax Coliected Amount and (b} if a deadiine applicable to the South Shops is not
complied with, 21l Qualified Revenues attributabie to the South Shops Parcel shall be excluded
when caleulating the Tax Collected Amount.

10.1C  Intemuption in Qperation. In the event any Anchor Building falls te operate for a
period {a “Dark Periad”), then if a Dark Period extends beyond the date (the “Oark Deadline”) that
is four (4) years after the first day of the Dark Period, then, commencing with the next instaliment of
City Investments and all subsequent installments of City Invesiments throughout the entire
remaining term of this Agreement, ail Qualified Revenues attributable to the Parcel {an “Exciuded
Anchor Parcel”) upon which the Anchor Building is iocated shall be excluded when ca[cu!atmg the
Tax Collected Amaunt.

-10.11 Multipte Dark Anchor Buildings. if 2 Dark Period for one Anchor Building overlaps
for a period of four {4) conseculive years a Dark Period for another Anchor Building, then City’s
obligation to pay the City investment shalt immediately, unconditionally and permanently cease as
to the entire Project, whether or not any Maximum Investment Amount or any Interest Amount
remains unpaid. For purposes of this section, an Anchor Building on an Excluded Anchor Parcet
shall continue to be considered in determining whether there are averlapping Dark Perieds under

this section.

10.12 Anchor Qperation. The following rules shall determine whether an Anchor Building
is operating for purposes of this Agreement:

~3
Yal



10.12.1 An Anchor Building shall be deemed to be operating only when alf of the
following are true;

10.12.1.1 At Ileast eighty percent {80%) of the gross leasable area
("GLA") of the Anchor Building is occupied.

10.12.1.2 At least two thirds of the GLA of the Anchor Building is
occupied by one or more Qualifying Anchors.

10.12.1.3 The Anchor Building is aclually open for normal retail
business to the public under the main trade name under which the Qualifying Anchor operates in
the United States and is fully stocked with the Qualifying Anchor's normal store inventory.

10.13 Qualifying Anchors. Until the first annual anniversary after the tater of the Third
Closing or the Cpening Deadline, the only Qualifying Anchars shall be Lowe's Home
tmprovements, Wal-Mart, and Sam’s Club. From and after the first annual anniversary after the
later of the Third Clasing or the Opening Deadline, the following shali alse be Qualifying Anchors:

10.13.1 Any retailer that, at the time it begins operating at the Project,
meets all of the following requirements:

10.13.1.14 The retailer operates not less than seventy five (?5) retail
stores in not less than ten (10) states.

10. 13.1.2 The retailer sells only new merchandise.

10.13.1.3 The retatier has current average annual gross sales for alf
of s retail stores during the preceding calendar year of not less than Two Hundred Doliars
{$200.00) per gross square foot of fleor space, such figure to be adjusted upward annually
commencing on January 1, 2004 based on changes in the United States Consumer Price index
for all Urban Consumers {CPI-U), U.S. City Average, aft tems, published by the United States
Bureau of Labor Statistics {the “Cost of Living Index”). The amount of the agijusted figure
(represented by the letter "R” in the formula set forth below) shall be equal to the then current Cost
of Living fndex number on the last adjustment date (represented hy the lefter “C” in the formula set
forth below) divided by the Cost of Living Index number for the month during which this Agreement
commences (represented by the letter “M” in the formula set forth bejow), and multiplied by the
originat Two Hundred Dollar ($200) amount {represented by the "$” symbal in the formuta set forih
below). This computation is expressed by the following formula:

C
R = orwea
M * 8

provided, that in no event shall the square footage sales figure be adjusted downward from any
previcus peried. If the Cost of Living Index has not been published, City shall have the right to
reasonably estimate the Cost of Living index and to make the adjustments based on such
estimate.

10.13.1.4 The retailer's typical minimum store size is not jess than
fifty thousand (50,000} gross sguare feet. -
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10.13.1.5 The retailer meets at least one of the following:

10.13.1.5.1  The retailer has a credit rating of at lsast
“investment grade” by a national rating agency such as Moodys, Stanidard & Poors, and Fitch.

10.13.1.5.2  The retailer has a net worth of at feast $50,000,000
as demonstrated by the retailer's maost recent audited financial statement.

10.13.2 Any other retailer that City in its sole and absoiute discretion
determines to be acceptable to City, but only after City directly through its city manager has
given Developer format notice of such determination and any limitations, reguirements or
cenditions City may impose. Developer expressly agrees that this provision is inserted into this
Agreement solely for City's benefit and convenience and that this Agreement was negotiated on
the basis that City may make its decision on any basis whatsoever and in disregard of any
interests other than City’s own interests and that under no circumstances shall City ever be
obligated to approve any retaiier under this paragraph for any reason whatsoever or be deemed
to have done so without City having given such formal notice. Such formai notice is not
effective unless it specifically refers to this paragraph by number.

10.14 Subordination of Pavment. City's abligation to make City Investments shall be
subject to the following additional limitations:

10.14.1 City's obligation to pay City investments is subordinate and
subject to City’s obligations with respect to alf existing and future agreemants between City and
the Scottsdale Municipal Property Corporation {collectively the “Superior Obligations”) and the
rights of the owners of the Superior Obligations.

10.14.2 City is not chligated to make any payment under this Agreement
unless full payment of amounts then due and payabie on all Superior Obligations has been
made or duly provided for in accordance with the tarms of the Superior Obligations.

if, as a result of the application of this section, any portion of the City Investment which waould
have been required to be paid to Developer pursuant to this Agreement in the absence of such
application is not paid, each applicable Parce! Termination Date {and the abligation of City to
pay City Investment instatiments and to pay the interest Amount) shalt be extended as long as
is necessary to cause Developer to receive all City Investment installments that Developer
would have recsived but for the appiication of this section.

10.15 Funding Limitations. City may elect in City's sole and absolute discretion to make
City Investments from its other funds as permitted by law and as City shall determing from time
to time. Developer acknowledges that it has no claim under this Agreement to be paid from
such other funds. Ne amount payable by City under this Agreement shall be paid out of any ad
valorem taxes imposed by City or from baonds or other obligations o the payment of which City's
genaral taxing authority is pledged, uniess: (i} the same shalt have been duly budgsted by City
accerding to taw; (if) the same shall he within the budget limitations of the statutes of the State
of Arizona; and {iii) any such bonded indebtedness or other obligation is within the debt and
other limitations of the Constitution and taws of the State of Arizona.

10.16 Prepayments. City may prepay all or any part of the City Investments at any time
" without penatty. '



Xi. BREACH BY CITY OR DEVELOPER

1. Breach by City or Developer. The following provisions shali govern any faiture by either
party to comply with the provisions of this Agreement:

11.1  Events of Default by Devsloger. This entire Agreement is made upen the condition
that each and every ane of the fallowing events shall be deemed an “Event of Default” snd a
materiat breach by Developer of Developer's mateviat obligations under this Agreement:

11.1.1 If Developer shall be in arrears in the payment of any amount under this
Agreement and shall not cure such arrearage within thirty (30) days after City has notified
Developer of such arrearage.

11.1.2 If Developer shall fail to maintain any insurance requirad by this Agreement.
Notwithstanding the preceding sentence, such failure shall not be an Bvent of Defautt if within ten
{10} days after notice from City, Devsloper provides to City the required insurance and the requirsd
evidence thereof. Such insurance must cover the past for a period adequate that there is no gap in
the insurance coverage required by this Agreement,

11.1.3 ¥ Developer shall be the subject of a voluntary or involuntary bankruptey,
receivership, insolvency or simitar proceeding or if any assignment of any of Developer's property
shall be made for the benefit of creditors or if Developer is not regularly paying its debts as they
come due (collectively a “Developer Insalvency”), provided, however, that an involuntary
bankruptcy, receivership, insolvency or similar proceeding shafl not be a Developer insolvency so
long as it is discharged or dismissed within ninety (90) days following commencement thereof.

11.1.4 if any material information required to be provided by Developer to City
under this Agreement is materislly false and Develaper fails ta provide correct information within
thirty (30) days follawing notice to Develaper.

11.1.5 i Developer does not cauge to be commenced and diligently pursued to
completion each required stage of construction of the Project within the times required by this
Agreement. The times specified for concluding each stage of required canstruction have been
established far enough in advance and have taken into account the fikelihaod of construction
delays so that na cure period is provided.

11.1.6  if Developer shall fail to obtain or maintain any licenses, permits, or other
gavernmental approvals required by applicable law and pertaining to the Property or timely pay any
taxes pertaining to the Praperty and shatt not cure such failure within thirty (30) days.

11.1.7 If Developer fails to timely perform its obfigations necessary for the First
Ciosing, the Second Closing, or the Third Clasing.

11.1.8 [f there shal occur an Event of Default (as defined in any of the Related
Documents) by Developer or any affiliate of Developer or successor or assignee of Developer
{including, without limitation, Parking Manager) under the Related Documents not cured prior to the
end of any applicable cure period provided by such other documents. Any such cure pericds shalt
. fun concwrently with any cure periods provided under this Agreement or any other Related

Document.
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11.1.9 If Developer shalt fail to or neglect to timely and compietely de or perform
any obligation of Developer or observe any other provisions contained herein and such failure or
neglect shall continue for a period of thirty {30) days after City has notified Developer in writing of
such failure or neglect.

11.2  City's Remedies. Subject to specific stated limitations on ¢ertain of City’s remedies
as hereafter provided, upon the occurrence of any Event of Default or at any time thereafter until
such Event of Default is cured, City may, at its option and from time to time. exercise any or ali or
any combination of the following cumutative remedies in any order and repetitively at City's option:

11.2.1 Terminate this Agreement {a "Default Termination™).

11.2.2 Pay or perform, for Developer's account, in Developer's name, and at
Developer's expense, any or all payments or performances required hereunder {o be paid or

performed by Developer.
11.2.3 Abate at Developer's expense any breach of this Agreement.

11.2.4 Notwithstanding anything in this Agreement to the contrary, unilaterally and
without Developer’s or any other person’s cansent or approval, draw upon, withdraw or otherwise
reakize upon or obtain the valus of any lefter-of-credit, escrowed funds, insurance poficies, or other
deposits, sureties, bonds or other funds or security held by or pledged to City or any third party for
the benefit or on behalf of City, pursuant to this Agreement (whether or not specifically mentioned
herein) and use the proceeds for any remedy permitted by this Agreement. Developer hereby
irrevocabiy grants to City a power of attarney coupled with an interest to act for Developer in all

respects with respeact to any of the foregoing.

11.2.5 Be excused without any liability to Developer therefor from further
performance of any or alf obligations under this Agreement untit the Event of Default is cured.

11.26 lnsist' upon Developér*s full and faithful performance under this Agreement
and upon Developer's full and timely payment of ali amounts that become due from Developer
during the entire remaining term of this Agreement.

11.2.7 Asser, exercise or otherwise pursue at Developer's expense any and alf -
other rights or remedies, fegat or equitable, to which City may be entitled.

11.3 Posiponed Remediss. Following an Event of Default, City shall postpone
exercising the Default Termination remedy (the "Postponed Remedy”) for a periad (the
“Extended Cure Period”} if Developer cures such Event of Default in compliance with all of the

foliowing:

11.3.1 The Extended C&re Period shail comimence on the date that City gives
notice (“Extended Cure Commencement Notice”) to Developer that an Event of Default has

oceurred,

11.3.2 The Extended Cure Period shall end upon the date that is thirty (30) days
after City gives natice to Devetoper of the impending termination of the Extended Cure Period,
which notice shail not be given by City until the sxpiration of at least ninety (90) days following
the Extended Cure Commencement Notice {the “Maximum Extension Period™). Notwithstanding
the foregoing, if any Event of Default can be cured only by the commencement or prosecution of
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litigation or arbitration (a “Proceeding”) by Developer, the time period in the preceding sentence
applicable as of the date that Developer files or joins in such Proceeding shali be extended
automatically until the final resolution of the Proceeding on the following terms:

11.3.2.1 Develaper shall give notice to City of the Proceeding and
shall provide City with copies of all pleadings, matians, correspondence and other written
materials provided to the court/arbitrator or any opposing party refating to the Procesding.

11.3.2.2 Developer shall use commaercially ressonable efforts to
prosecute the Praceeding to successiul completion as soon as possible.

11.3.2.3 Developer shall support any action by City seeking to
intervene in the Proceeding.

11324 Developer shall take any appeals from judgments or
awards in the Proceeding that City reasonably requests. :

11.3.25 Developer shall use commercially reasonable efforis to
enforce the judgment or award in the Proceeding if the judgment or award is in favor of
Developer, and the Proceeding shal! not be deemed to have & final resoiution until the Event of
Default has been cured.

11.3.28 If the judgment or award in the Praceeding is adverse to
Developer and Develaper is thereby prevented from curing the Event of Osfault, the Extended
Cure Period shalt extend indefinitely untif the Event of Default is cured through other means.
During such indefinite extension, Developer shall have no further obligations to cure such Event
of Default. : '

11.3.2.7 No Extended Cure Period is available mare than once for
any Event of Defaut,

11.4  Notice of Breach. Developer shall promptly give notice to City of any evernt or
cireumstance of which Developer has or acquires knowledge that is (or which with the passing of
time or the giving of nofice or both will become) an Event of Default under this Agresment.

- Developer shall also promptly give to City natice of any notice or claim given by any third party to
Developer alleging that an event or circumstance has occurred which is {or which with the passing
of time or the giving of notice or both will become) an Event of Defaulf under this Agreement.

115  Non-waiver. Developer acknowledges Developer's unconditional obligation to
comply with this Agreement. No faiture by City to demand any performance required of Developer
under this Agreement, and no accaptance by City of any imperfect or partial performance under
this Agreement, shall excuse such performance or impair in any way City’s ability to insist,
prospectively and retroactively, upon full compliance with this Agreement. No acceptance by City
of performances hereunder shall be deemed a compromise or settlement of any right City may
have for additional, different or further performances. Any waiver by City of any breach of condition
ar covenant herein contained to be kept and performed by Developer shall not he deemed or
considered as a continuing waiver and shall not operate {0 bar or otherwise prevent City from
declaring a default for any breach or succeeding or continuing breach sither of the same condition
or covenant or otherwise. No statement, bill or notice by City or Developer concerning payments
ar cther performances due hereunder, or failure by City to demand any performance hereunder,
shall excuse Developer from compliance with this Agreement nor estop City (or otherwise impair
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City's ahility) to at any time correct such natice and/or insist prospectively and retroactively upon full
compliance with this Agreement. No waiver of any description (INCLUDING ANY WAIVER OF
THIS SENTENCE OR PARAGRAPH) shall be effective against City unless made in writing by a
duly authorized representative of City specifically identifying the particular provision being waived
and specifically stating the scops of the waiver. DEVELOPER EXPRESSLY DISCLAIMS AND
SHALL NOT HAVE THE RIGHT TO RELY ON ANY SUPPOSED WAIVER OR OTHER CHANGE
OR MODIFICATION, WHETHER BY WORD OR CONDUCT OR OTHERWISE, NOT
CONFORMING TO THIS PARAGRAPH.

116 Inspection. City shall have access to the portions of the Praperty then owned by
Deveioper at all reasonable times upon reasonable notice (and at alt times and without notice in
the event.of an emergency) for the purpose of examining such portions of the Property or
exercising City's other rights hersunder. Develaper shall promptly undertake appropriate action to
rectify any deficiency {identified by City in writing during such inspections or otherwise) in
Developers compliance with this Agreement. This paragraph does not limit City's other rights of
access to the Property elsewhere in this Agreement or otherwise. This right of access is in addition
to access rights for City inspectors or other employees and officers acting within their fegal
authority.

117 Relationship fq Related Documents. This Agreement does not modify or amend the
Related Documents. City's rights under this Agreement shalt supplement and augment City's
rights under the Retaled Documents. All of Developer's abligations and limitations under this
Agreement are in addition to its obligations and limitations under the Retated Documents.

11.8 Evenis of Default by City. Each and every ong of the following events shail be
deemed an "City Default” and 2 material breach by City of City's material obiigations under this
Agreement:

11.8.1 #f City is in default under any of the Related Documents after taking into
account all applicable grace, notice or cure periods.

11.8.2 If City fails to timely perform its obligations necessary for the First Closing,
the Second Closing or the Third Closing after taking into account all applicable grace, notice or
cure periads.

11.8.3 If City shail fail to perform or observe any other provisions contained herein
on its part fo be kept or performed and such failure shalt continue for a period of thirty (30} days
after Developer has notified City in writing of City's default hereunder.

11.9  Developers Remedies. NOTWITHSTANDING ANYTHING IN THIS AGREEMENT
OR THE RELATED DOCUMENTS and as a condition of City's willingness to enter into this
Agreement, and notwithstanding anything else contained in this Agreement, or contained in any
exhibit attached hereto, or contained In or related o this Agreement or the Related Documents, or
any instrument or agreement now or hereafler related hereto, or existing or implied at taw or equity,
the following limits shal apply ta this Agreement, the Refated Documents and all transactions

retated thereto;

11.8.1 Inne event shall City be liable for any money damages other than payment
of the actual amount of City Investments that this Agreement requires City to pay but City

wrangfully does not pay.
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11.8.2 Except for actual damages in the amount of the actual amount of City
investments that this Agreement requires City te pay but City wrongfully does not pay, City shall
not be liable for damages but shall only be subject to specific performancs, injunctive or ather
equitabie relief.

11.9.3 City shall not be liable for any incidentat, consequentlai punitive, exemplary,
mulltiple or similar damages of any king or nature.

11.94 Developer hereby unconditionally and irrevocably watves on behalf of itself
and all persons claiming through Developer or through this Agreement or under or related to this
Agreement or the Related Documents any remedies inconsistent with these limitations.

11.9.5 Altlimitations on Developer's remedies shall also apply to all of City's
officers, employees and other agents and representatives and any other perscn for whom City may
in any svent be liable for any reason,

11.2.8 All imitations on Bevelopers Remedies shall apply to Developer and o any
person otherwise asserting against Cily any claim whatsoever re(ated to this Agresment or the
Related Documents.

11.10 Right {o Setoff and Credit. In addition to its other rights and remedies under this
Agreement, City shall have the right fo setoff and credit, from time to time and at any time, any and
all amounts due to City from Developer or its affifiates or successors or assignees of Developer
{including, without limitation, Parking Manager) hereunder or under the Related Documents |
whether pursuant to this Agreement or otherwise, against any sum which may be due from City to
Developer and affiliates pursuant to this-Agreement, provided, however, that () no setoff or credit
shalt apply to obligations not arising in connection with the Project and (b} Developer shall be
subrogated o any claim of City against third parties for recovery of such funds.

Xl INDEMNITY AND INSURANCE

12. Indemnity and Insurance. From the date of this Agreement untif the Third Closing,
Developer shall provide to City the insurance, indemnities and other risk management programs
and protections described in Exhibit "R” {o this Agreement.

XiV. DEVELCPER'S RECORDS

13. Developer's Records. For a penod extending at least seven (7) years after the date of
creation thereof, Develaper will maintain in a secure place within Maricopa County, Arizona proper
and accurate books, records, ledgers, correspondence, and other papers ang information, relating
in any manner to Developer’s or City's rights or obligations under this Agreement as reasonably

determined by City.

13.1  Standards for Records. Developer will maintain a reasonable system of accounting
and shall keep and maintain alt books and records pertaining to Developer's ar City's obligations
under this Agreement as reasonab[y determined by City in accordance with reasonable accounting

principles.

13.2 infermation. Developer shall provide, from time to time, such information, books
and records as City may reasonably request and that Developer possesses or controls pertaining
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to Develaper's and Gity's respective obligations under this Agreement as reasonably determined by
City.

13.3  Right of Inspection. Developer shall at Deveioper’s expense (i) pemit and assist
City and its representatives at all reasonable times and in a reasonabie manner {including
reasonable accommodations) ta inspect, audit, copy and examine, as applicable, Developer's
information, books and records relevant to City's and Developer's obligatiens under this Agreement
as reasonably determined by City and (i) cause its employees and agents and, if City reasonably
determines it o be necessary, accountants to give their reasonable cooperation and assistance in
connection with the foragoing,

134 Media included. Developer's records subject to this Agreement include, but are not
limited to, any and alt information, materials and data of every kind and character, including without
imitation, records, books, papers, docurnents, subscriptions, recordings, agreements, purchase
orders, computer data, invoices, cash register tapes and similar records, contracts, fogs, accounts,
commitments, arangements, noles, diaries, ledgers, correspondence, reports, drawings, receipts,
vouchers, memoranda and any and all other agreements, sources and repositories of information,
other than privileged information and internal communications that are distributed only to
Developer's accountants, attarneys, officers, employees, members, pariners, investors, lenders
and/or affiliates. '

13.5  Adlivity Report. Upon City’s request made not more than once in any calendar
quarter prior to initial Project completion and not more than twice during each ¢alendar vear
thereafter Devetoper shall provide to City a written report (and. if requested by City, a presentation
to City's governing council or designee) of the status of the Project and Developer's use of the
Property. Said report shall include construction progress, land usags, marketing conditions,
Property occupancy status, activity levels, commitments and plans and other matters as City may
designate. Developer's obligations undsr this section shali terminate upan the Third Closing.

Xtv. COMPLIANCE WITH AW

14.  Compliance with Law. Developer shall operate, use and occupy the partions of the
Property owned by Developer in accordance with alt federal, state, county and focat faws,
ordinances, rules and regulations as are now in effect or as may hereafter be adopted or amended.
Within fiteen days following receipt thereof, Developer shall provide ta Cily a copy of any written
notice alleging any violation of any law, ordinance or regulation pertaining 1o the portions of the
Property owned by Developer. Developer acknowledges that this Agreement does not constitute,
and Cily has not promised or offered, any type of waiver of, or agreement to waive {or show any
typs of forbeararce, priority or favoritism to Developer with regard ta), any faw, ordinancs, power,
reguiation, tax, assessment or other legat requirement now or hereafter imposed by the Gity of
Scottsdale or any other governmental body upon or affscting Developer, the Property or
Deveioper's use of the Property. Developer acknowledges that all of Developer's obfigations
hereunder are in addiion and cumulative to {and not to any extent in substitution or satisfaction ofy
all existing or future taws and regulations applicable to Developer. The parties acknowledge that
this Agreement is the only economic or other incantive from or through the City of Scottsgale
applicable to the Project. In the case of an ordinance or other law of the City of Scottadate
authorizing a credit, reduction in tax of amount assessed, or any other benefit as a result of
performances rendered under this Agreement, Developer expressly waives, refinquishes and
repudiates afl such benefits with respect to performances rendered under this Agreement.
Developer further agrees that this Agreement is rot intended to diminish any performances to the



City of Scottsdale that would be required of Developer by taw if this Agreement had been made
between Developer and a private cltizen. City has not refinquished or limited any right of
condemnation or eminant domain over the Property. In the event of any condemnation or eminent
domain brought by City involving property interests owned by Developer, Developer shall not be
entitled to compensation for any value in ary manner directly or indirectly attributable to this
Agreement or performances reiated to this Agreement. This Agreement does not impair the City of
Scottsdale’'s power to enact, apply or enforce any faws or regulations, or exercise any
governmental powers, affecting in any way Developer or the Property. City's rights and remedies
hereunder for Developer’s failure to comply with ali applicable iaws supplement and are in addition
to and do not replace all otherwise existing powers of the City of Scottsdale or any other
governmental entity having jurisdiction over Developer,

4.1 Procurement Process. Developer shall cause all activity on portions of the Property
owned by City or contemplated {o be conveyed to City under this Agreement, including all
cansfruction, to comply in all respeets with all applicable bidding and procuremant iaws (which, with
respect to construction, shall include the selaction of a construction manager at risk pursuant to
A.R.S. Section 34-603), and shal pay. indemnify, defend and hold harmiess City from any suits ar
other claims of any description related to the application of such laws to the Project.  City shail
have the right, but not the obligation, to determine in City's reasonable discretion how such faws
apply to portions of the Property owned by City or contemplated to be conveyed to City under this
Agreement. In the event City makes such a determination, Developer shall comply with such
determination, but such compliance shall not affect Developer's obligation to pay, indemnify,
defend and hold City harmiess. Developer shall cause all such construction and related activities
to be accomplished pursuant o AR.S. Section 34-603 and City's applicable procurement laws
and subject to the foifowing: '

14.1.1 Construction contracts shall be created through a selection commitiee
established pursuant to A.R.S. Section 34-803 on which City and Developer shall have equal
representation. No decision by such selection committee shall be made over the objection of either
the City or the Developer representatives on such committee. Design contracts shall be created in
accordance with applicable law, and City shall have the right to approve the designer for the
Parking Structure,

14.1.2 The selection committes shatl publish requests for qualifications of
prospective construction managers as required by A R.S. Section 34-603 and all responses to
such requests shall be submitted to City for delivery 1o, and opening, consideration and evaiuation
by, the selaction committes,

14.1.3 The bid or other selection processes shall result in contracts between the
contracter and Developer angd coniracts between the designer and Develaper that are in a form
and contain provisions acceptable to City and Developer. City shall not be party to the
contracts.

14,1.4 The contracts shall provide that:

14.1.4.1 City shall be a third party beneficiary to the contracts and
all warranties, certifications and similar matters related to the contracis. Without limitation, City
shall be an additional insured with respect i¢ all insurance poficies (except workers
compensation) required by the contracts,



14.14.2 City shalt not have any obligations or liabilities under the
contracts.

14.1.4.3 The architect, engineer or contractor shall provide to City
the same insurance coverage, indemnities and similar protections that the contract requires
such architect, engineer or contractor to provide {6 Developer.

14.1.4.4 Developer and gach architect, engineer and/or contractor
shall pay, indemnify, defend and hold City harmless from any loss, harm or damage of any
descriplion arising from or relating to the contract signed by such person or performance
thereunder, except 1o the extent such loss, harm or damage is attributable to the sole gross
negligence of City or its employees. '

14.1.4.5 ' The architects, engineers and contractors shall deliver
copies of all notices claiming breach or default under the contracts to City at the same time such
architects, enginsers and contractors deliver such notices to Developer. Upon City's request,
copies of any deliverables provided to Developer shall also be provided e City.

14.1.486 The architects, engineers and contractors shaft aliow City
the same access to records as is required to be provided to Developer under the contracts.

14147 The architects, engineers and contractors shalf nat do any
of the following without having first received from City written notice of City's consent:

14.1.4.7.1 Delegate or assign such architect's, engineer’s, or
contractor’s duties or the contract.

14.1.4.7.2 Amend their contract terms other than as expressly
stated herein,

14.1.4.7.3 Approve any change orders that (a) reducs the

contract amount or guaranteed maximum price, (b) materially change the size or appearance of
the improvements or (¢} exceed Fifty Thousand Dollars ($50,000) for any one change order,
provided, however, that City's approval of any such change orders shall not be unreasenably
_ withheld or delayed and change orders required to rectify life/safety or structural integrity issues

need not be approved by City prior to the work required to address such lfefsafety or structurat
integrity issues so long as the change order will not materially change the size or appearance of
the improvements. Developar shall provide to City a copy of any change order not requiring
City's approval within ten (10} business days after such change order is executed.

14.1.4.7.4 Publicize the contract for advertising or any other
purposes.

14.1.5 City shall have the right to vary or waive any provision of this paragraph in
City's sole discretian to the end that City may cause work subject to procurement requirements
under this Agreement to compiy with applicable procurement laws and principles as determined
by City from time to fime. Any such variarnice or waiver must be by notice executed by City's city
manager or designee referring to this paragraph. '

14.2  Area and Plan Amendments. City may amend the Plan and the Area boundaries
from time to time without the appraval or consent of Developer, However, so long as Developer is




not in default under this Agreement, any amendment {0 the Plan which materially interferes with
the uses or improvements penmitted on the Property under this Agreement and which is likely to
have a material adverse financial affect upan Developer shall reguire the prior written consent of
Developer, which cansent shall not be unreasonably withheld or delayed. if Develaper does nat
give City notice of Developer’s refusal 1o consent within thirty (30) days after notice from City
seeking Developer's consent, Developer's consent shall be deemed granted,

143  Nog Waiver. Nothing in this Article is intended to waive or shall be construed to
walve any right of Developer to assert that a given law, ordinance, power, regulation, tax,
assessment or other legal requirement now or hereafter imposed by City or any other
govemmentatl entity is invalid or ineffective or has not been properly exercised, except that
Developer does waive any right to assert that this Agreement or any of the Related Documents or
any provision in any of such documents are invalid or ineffective.

XV. ASSIGNABILITY

15. Assignability. This Agreement is not assighable by Deveioper.(and any such assignment
shall be void and vest no rights in the purported assignes) unless the assignment is made in strict
compliance with the following:; :

16.1  Assignments Prohibited. Every assignment of Developer's interest in the Praperty
or this Agreement or any of Develaper’s rights or interests hereunder is prohibited unless
Developer first receives from City nolice of City's consent to the assignment. Al references in this
Agreement fo assignments by Developer or to assignees shall be deetmad also to apply to alt of the
following transactions, circumstances and conditions and to persons claiming pursuant to such
transaclions, circumstances and conditions:

15.1.1 Any voluntary or involuntary assigriment, conveyance or transfer of the
Property or any inlerest therein or any rights under this Agreement, in whole or in part.

15.1.2 Any voluntary or invofuntary pledge, fien, mortgage, security interest,
judgment, deed of trust, claim or demand, whether anising from any coniract, any agresment, any
work of construction. repair, restoration, maintentance or removal, or othetwise affecting the

Praperty {collectively “Liens™).

15.1.3 The accupation, management, control ar operation of the Property or any
part thereof by others.

15.1.4 Any transfer of membership interests, corporate stock or any other direct or
indirect transfer of the majority of the ownership, management or contre! of Developer not caused
by the death of a shareholder or other owner.

18.1.5 Any assignment by Developer for the benefit of creditors, whether voluntary
or involuntary.

156.1.6 Any bankruptcy, reorganization or death of Developer.

15.1.7 The occurrence of any of the foregoing by operation of law or otherwise. .
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15.1.8 The ocourrence of any of the foregoing with respect to any assignee or
other successor to Developer.

15.2  Pre-approved Assighments. City hereby consents to certain assignments (the *Pre-
approved Assignments”) and Developer is hereby deemed to have received such consents. Only
the following assignments are Pre-approved Assignments:

1521 City Transfer. Any assighment or other transfer to City.

15.2.2 Parking Assignment. The Parking Assignment.

18.2.3 Lien Creation. The creation of any lien or liens, morigage or mortgages or
deed of trust or deeds of trust {(a “Morigage”) upan Developer's interests in this Agreement, and/or
the Property or any portion thereof (but not upon City’s interest in this Agreement or the Property}.

15.2.4 Mortgage Fareclosure The transfer of all of the Developer’s interests in the
Property, and under this Agreement to a singte purchaser, each at the foreclosure {or trustee’s sale
or similar enforcement) of a Mortgage.

15.2.5 Trapsfer of Property. The sale, lease, transfer or other conveyance of any
portion of or interest in the Property then owned by Developer {on one or more occasions and with
respect to one ar more Parcels). Each such sale, lease, transfer or other conveyance shall be
axpressly subordinate to this Agreement and the Related Documents.

15.2.6 Complete Sale of interest. Developer's complete assignment of all of
Developer's rights and interests under this Agreement to a single assignee who assumes all of
Devetoper's obligations rejating thereto in a written instrument reasonably acceptable to City.

15.2.7 Assignment of Equity Inferests. Assignments {6 any third party of any
interest in Developer so fong as such assignments da not materiafly and adversely affect
Developer's ability to perform its obligations hereunder.

15.2.8 Publicly Traded Stock. The transfer of stock, regardiess of quantity, i
Peveloper is a corporation whose stock is reguiarly traded on a national stock exchange, oris
reguiarly traded in the over-the~counter market and quoted on NASDAQ.

15.3 Limitations on Pre-aggroved Assignments. City’s consent to Pre-approved
Agsignments is not effective untii the foitawing conditions are satisfied:

15.3.1 Developer shall provide to City reasonably satisfactory evidence
esiablishing that the transaction constitutes a Pre-approved Assignment under this Agreement and
copies of any applicable assumption documents.

15.3.2 Each Pre-approved Assignment is consistent with every requirement of this
Agreement pertaining to the Pre-approved Assignment.

18.4 Assignment Remedies. Any assignment of Developer's interests in the Property or
this Agreement or any of Developer's rights or interests hereunder without City’s consent shall be
_ void and shall not result in the assignes obtaining any rights or interests in, under or related ta this
Agreement. City may, in its scle discretion and in addition to all other remedies available ta City



under this Agreement or otherwise, and in any combination, void any such assignment |, all without
prejudicing any other right or remedy of City under this Agreement.

15.5  Efiect of Assignment. No action {other than a consent ky City} or inaction by City
shall be deemed a waiver of the prohibition on assignments set forth in this Agreement, or the
acceptance of an assignee as Developer, of & release of Developer from the further performance
by Developer of the provisions of this Agreement. Consent by City fo an assignment shall not
relieve Developer from obtaining City's cansent to any further assignment o the extent required by
this Agreement. No assignment shall release Developer from any liability hereunder.

15.86 Enforceability after Assignment. No consent by City shali be deemedtc be a
novation. This Agreement shall control any conflict between this Agreement and the terms of any
assignment or any document related to any assignment. No consent by City to an assignment
shall he effective unless and unti! Developer receives notice of City's consant pursuant to this
Agreement. City's consent to any assignment daes not in any way expand modify this Agreement
or waive, diminish or modify any of City's rights or remedies under this Agresment. City shall not
be bound by any provision of any instruments refating to any assignment. Upon execution of this
Agreement, and prior to each assignment, Developer shall provide a complete copy of this
Agreement and any amendments herefo 1o each assignee, '

15.7 Grounds for Refusal, Developer's rights under this Agreement are specifically
made for the scls benafit of Developer and to facilitate within the Area Developer's own operation
of the Project and third party uses the Project to the extent specifically permitted by this
Agreement. Except for the Pre-approved Assighments, no assignment of this Agreement is
cantemplated or bargained for and City has the absolute right for any reason or for no reasonin its
sole and absolute discretion {o give or withhoid consent to any ather assighment or {0 imposs any

conditiors upaon any other assignment.

15.7.1 Assignment Fee. Developer shall pay to City in advance of any request for
consent to an assignment or request for an Estoppel Cerlificate the sum of Five Hundred Dollars
($500) as a nonrefundable fee for legal, administrative and other expenses related to any such
request, whether or not City grants such reguest. The foregoing fee shatl not apply t¢ any Pre-
approved Assignment,

15.8 Single Assignee. City is entitled {o deal with Developer or a single assignee of all of
Developer's rights and obligations under this Agreement. City and Developer expressly do not
intend that Deveioper's sights o obligations under this Agreement be divisible info multiple
agreements or other arrangements requiring City to deal with more than a single assignes of

Developer.

15.9 Estoppel Cedificates. By notice to the other party {an "Estoppel Request’), City or
Developer {the “Requesting Party”) may request that the ether party provide written confirmation
(an "Estoppet Certificate”) of any of the following matters subject to the following limitations:

15.8.1 The Estoppel Request shafl specifically refer to this section of this
Agreement.

15.9.2 Developer may give an Estoppel Request (i} whenever deemed appropriate
by Developer but in no event more than once every six months and (i) when a Parcel is being sold
or leased or when a Mortgage on a Parcel is being créated or assigned, provided the other party
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{the *Estoppel Assignee”) to any such sale, lease, or Mortgage executes and joins in the Estoppel
Request.

15.9.3 An Estoppel Request by Developer submitted with respact to any such
sale, lease or Morigage shall describe the progosed transaction in sufficient detall to allow City to
understand the proposed transaction and its affect on Developer, the Property, the Project and
City.

15.8.4 The Estoppel Request by Developer submitted with respect to any such
ssle, [ease or Mortgage must include warranties and representations by the Esteppel Assignes ta
the best of its knowledge that the matters to be canfirmed as stated in the Estoppsl Request are
true and that the information stated in the Estoppel Request is complete and true.

15.9.5 An Estoppel Request by Developer must include warranties and
representations by Developer that the matters to be confirmed as stated in the Estoppet Request
are true and that the information stated in the Estoppel Request is complete and true.

15.8.6 An Estoppel Request must specify the matters the party to whom the
Estoppe! Request is submitied is requested to confirmt. The Estoppel Request may request only
confimation whether or not the following matters are true, to the best of the actual knowledge of
the parly giving the Estoppetl Certificate. City’s actual knowledge refars to knowledge of
City'sGeneral Manager - Economic Vitality, and City Manager. Estoppel Certificates are limited to
the following matters:

15.9.6.1 This Agreement is in effect and has not been amended
-except as stated in the Estopoel Request.
15862 City has consented or consents o the proposed transaction,
if any, described in the Estoppel Request.
15.98.3 The identity of the holder of Developer's Interests under this
Agreement.
15.8.6.4 An Event of Default or any event which with the passage of

time or natice or bath could constitute an Event of Default by the Requesting Party does not exist
{except that Estoppel Certificates shail exclude matters of zoning, regulatory compliance or other

governmental or regulatory issues).

156.86.5 if City is the Requesting Parly, that City has performed its
obligations and is in compliance with this Agreement.

15868 Neither City nor Developer has given any notices demanding
compliance with this Agreement for which non-compliance then exists.

. 15.96.7 Plans for any Developer's improvements have been
approved by City to the extent described in the Estoppel Request.

15.9.7 The party receiving the Estoppe! Request shall provide the Estoppel
Certificate to the Requesting Party not less than thirty (30) days afier receipt of a proper and
complete Estoppel Request and such additional information as the receiving party may reasonebly
request relating to the proposed assignment. The Estoppet Certificate may contain such limits,



conditions and other statements as may be necessary to reflect the true status of the Project and
this Agreement. An Estoppel Cerlificate does not amend or atherwise modify this Agreement. but
may he relied upon by the requesting party and any Estoppel Assignes (subject to matters that
may exist but for which the party providing the Estoppel Certificate does not have actual
knowledge). An Estoppel Certificate does not bind City to any provisions of any Agreement
between Developer and the Estappe! Assignee.

1510 Consent to Assignments. Developer shall attach to each Pre-approved Assignment
a copy of Developer's notice to City of the Pre-approved Assighment. Developer shall attach to
each other assignment, a copy of City's notice to Developer of City's consent to the assignment.
This Agreement shall continue o be enforceable according to its terms in spite of any provisions of
any Estoppel Certificate or other documents relating to an assignment.

16.11 Assignments by City. City and any successor may assign or delegate its rights
and/or duties under this Agreement or any agreement, document or instrument related to this
Agreement in whole or in part to any redevelopment or other governmental body or agency having
jurisdiction over the Property from time to time. Upon any such assignment or delegation, the
assignor or delegator shail have no further fiability or obligations for the rights and/cr duties
assigned or delegated under this Agreement or any agreement, document or instrument related to
this Agreement except that City shall remain responsible for paying the City investments to which
Developer may be entitled.

XVL MISCELLANEQUS
18. Miscellangous. _

16.1  Duration of Redevelopment Agreement Terms. Provisions incorparated inte this
Agresment by reference from any document related to this transaction remain in effect during the
entire duration of this Agreemant (and shall be interpreted as if they had been set out in full in this
Agresment }, regardless of whether the source document is terminated or amended, or stherwise
does not require compliance with the incorporated terms. When this Agreement or the Retated
Documents incorporate text from ancther document, an amendment of the text shalt net affect the
document into which the text is incorporated unless the amendment specifically so states.

16.2 Amendments This Agreement may not be amended except by a formal writing
executed by City and Developer.

16.3 Affiliatg. Affiliate as applied to any person, means any person directly or indirsctly
conirotling, controlled by, or under common control with, that person or a blood relative or spouse
of such person, if such person is a natural person angd any subsidiary, guarantor, principal, partner,
shareholder, employee, agent, franchises, officer, director, licensor, licensee, investor, or lender.
For the purposes of this definition, “control® (including with correlative meaning, the terms
“controlling,” “controiled by" and “under common control®) as applied to any perscn, means the
possession, directly or indirectly, of the power to direct or cause the direction of the management
and policies of that person, whather through the ownership of voting securities, by contract or
otherwise, and “person” (for purposes of this definition and for purposes of this Agreement
generally} means and includes natural persons, sorporations, limited liability companies, iimited
partnerships, general partnerships, joint stock companies, joint ventures, associations, companies,
trusts, land trusts, business trusts or other crganizations, whether or not legal entities.
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16.4  Survival of Govanants, Wairanties and Indemnifications. Al covenants,

representations, warranties and indemnifications contained in this Agreement shall survive the
execution and delivery of this Agreement, the Closings, and all conveyances contemplated by this
Agreement, and all indemnifications contained in this Agreement shafl survive the rescission,
canceliation, expiration or termination of this Agreement for any reason.

16.5 Years. Any reference in this Agreement to a year shall refer t¢ a calendar year
unless a fiscal year is specifically stated. Unless otherwise stated in or required by the context of
this Agreement, references to a fiscal year refer to City's fiscat year. For the purposes of this
Agresment, City's fiscal year shall begin on July 1 and Developer's fiscal year shall begin on
January 1.

166 No Additional Warranties. Each party fo this Agreement has been assisted by
independent counset of its own choosing and has been fully apprised of all risks associated with
this Agreement and the transactions contemplated herein. Except for the Gity Warranties, City has
made no representation, warranty, guaranty or inducement of any kind in connection with this
Agreement. Without limitation, City has made no representation, watranty, guaranty or statement
of inducement regarding the value of any property, right or interest; tille to any property or interest
therein; the tax consequences of any transaction or the availability or the unavailability (and the
benefits or lack of benefits) of any altemative transaction structure; or the enforceability of any
provision of this Agreement under current or future faws. The risk that any provision of this
Agreement shall be determined to be iflegal, invalid or unenforceable in any respect shall rest with
the party who is the intended heneficiary of any such provision,

16.7  Limited Severabifity. If any provision of this Agreement is declared void or
unenforceabie (or Is construed as requiring the City to do any act in violation of any constifutional
provision, taw, regulation, City code ar City charter}, such provision sha#t be deemed severed from
this Agreement and this Agreement shall otherwise remain in full force and effect.

16.8 Conflicts of interest. No member, official or empioyee of City shall have any direct
or indirect interest in this Agreement, nor participate in any decision relating {o the Agreement that
is prohibited by law.

16.8 No Parnership. This Agreement and the transactions and performances
contemplated hereby shall not ereate any sort of partnership, joint venture or similar retationship
between the parties,

_ 16.10 Nonliability of City Qfficials and Employees. No member, official, representative or

employee of City shall be personally liable to-any party, or 1o any successor in interest to any party,
in the event of any default or breach by City ar for any amount which may becoms due to any party
or successor, or with respect to any obligation of City or stherwise under the terms of this
Agreement or related to this Agreement. :

16.11  Notices. Notices hereunder shall be given in writing delivered to the other party or
mailed by registered or certified mall, return receipt requested, postage prepaid addressed to:

¥ to City: David Roderique
General Manager, Economic Vitality
City of Scottsdale
7447 E. Indian School Road, Suite 200
Scoltsdale, AZ 85251
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Copy to: City of Scottsdale
3939 Drinkwater Bivd.
Scoftsdale, AZ 85251
Attn:  City Aftomey

if to Developer: Los Arcos Development, LLC
4040 Fast Camelback Road, Suite 250
Phoenix, Arizana 85018
Attn. Mr. Steve Ellman

Copy to: Los Arcos Development, LLC
- 4040 East Camelback Road, Suite 250
Phoentx, Arizona 85018
Aln: Mr. Bob Kaufman

And capy to. Squire, Sanders & Dempsey LLP
40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004
Atin: Richard F. Ross, Esq.

By notice from time {0 time, a party may designate any other street address within Maricopa
County, Arizona as its address for giving notice hereunder.  Service of any notice by mai! shall be

deemed to be compilete three (3) days {exciuding Saturday, Sunday and legaf hofidays) after the
hotice is deposited in the United States mail.

16.12 Time of Essence. Time is of the essence of each and every provision of this
‘Agreement,

16.13 Integration. This Agreement constifutes the entire agreement between the parties
with respect to the subjest matter hereof and supersedes any prior agreement, understanding,
negotiation, draft agreements, discussion outlines, correspondence and memoranda or

representation regarding the Property.

18.14 Construction. Whenever the context of this Agreement requires, the masculine
shall include the feminine. This Agreement was negotiated on the basis that it shall be construed
according to its plain meaning and neither for nor against any party, regardless of their respective
roles in preparing this Agreement. The terms of this Agreement were sstablished in light of the
plain meaning of this Agreement and this Agreement shall therefore be interpreted according to its
plain meaning and without regard to rules of interpretation, if any, which might otherwise favor

either party.

16.15 Nc Setofis. All amounts payable by Developer hereunder shall be paid in ful
directly to City without setoff or deduction of any description. Developer expressly waives any right

of setoff.

16.16 Paragraph or Section Headings. The paragraph or section headings cantained
hersin are for convenience in reference and not intended to define or limit the scope of any

provision of this Agreement,
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16.17 No Third Paity Beneficiaries. No person or entity shall be a third party beneficiary
to this Agreement or shall have any right or cause of action hereunder, Gity shaif have no liability
to third parties for any approval of plans under this Agreement or any of the Related Documents,
Developer's constructian of improvements, Developer's negligence, Developer’s failure to comply
with the provisions of this Agreement (including any absence or inadequacy of insurance required
to be carried by Developer), or cthenwise as a result of the existence of this Agreement.

16.18 Exhibits. All exhibits attached hereto as specified herein are hereby incorporated
into and made an integral part of this Agreement for ail purposes. :

16.19 Aftomeys' Fees. Developer shall bear all the costs, attorneys’ and witness fees and
other litigation costs of both Developer and City of defending or prosecuting any claim, action or
suit challenging the validity or enforceability of any provision of this Agreement or the Related
Documents, each party to be represented by separate counsel of its own choosing, pravided,
however, that Developer shali have no obligation to pay for costs, attorneys and witness fees and
other litigalion costs in any action in which City takes the position that this Agreement is invalid or
unenforceable. In the event any other action or suit or proceeding is brought by either party to
enforce compliance with this Agreement or for failure to observe any of the covenants of this
Agreement or {o vindicate or exercise any righis or remedies hereunder, the pravailing party in
such proceeding (as determined by the court (and not a jury) in such proceeding) shall be entitied
ta recover from the other party such prevailing party's reasonable attorneys’ fees and other
reasonable litigation costs, provided, however, that () Developer shafl, 5s a condition of such
proceeding provide evidence to City of the rate of payment of Developer's attorneys fees to its
counset and {b) City shall be entitled to recover payment for attorneys empioyed by City (including
attorneys who are regular employees of City) on such praceeding at the same rate of payment i
City is the prevailing party. '

16.20 Choice of Law This Agreement shalfl be governed by the internal laws of the State
of Arizona without regard ta choice of law rules.

16.21 Institution of Legal Actions. In addition to any other rights or remedies, any party
may institute legal action to cure, correct or remedy any default or to obtain any other remedy
consistent with this Agreement. Such legal actions shall be instifuted in the Superior Court of the
County of Maricopa, State of Arizona, or in the Federal District Court in the District of Arizona sitting
in Maricopa County. City and Developer agree (o the exclusive jurisdiction of such courts. Claims
by Develaper shall comply with time pericds and other requirements of City's claims procedures
from time to time. '

16.22 Affiliate. Affiliate as applied ta any person, means any person directly or indirectly
controlling, controfled by, or under common confrgl with, that person or a bioad relative or spouse
of such person, if such person is a natura! person and any suhbsidiary, guarantor, principal, partner,
sharehotder, employee, agent, franchisea, officer, directer, licensor, ficensee, investor, or lender.
For the purposes of this definition, “control” (including with comrelative meaning, the terms
“cantralling,” "contrafled by’ and “under common control’) as applied to any person, means the
possession, directly or indirectly, of the power to direct or cause the direction of the management
and policies of that perscn, whether through the ownership of voting securities, by contract or
otherwise, and "“persen” (for purposes of this definition and for purposes of this Agreement
generatly) means and includes natural persons, corporations, fimited liability companies, limited
partnerships, general parinerships, joint stock companies, joint ventures, associations, companies,
trusts, land trusts, business trusts or other orgenizations, whether or net legal entities.
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1623 Approvails and Iﬂ§gggﬁon5, All approvals, reviews and inspections by City undsr
this Agreement or otherwise are for City's sole benefit and not for the benefit of Developer, its

contractors, engineers or othar consultants or agents, or any other parson.

16.24 Recording. Within ten (10) days after any amendment or termination of this
Agreement, the parties shall cause the amendment or termination document to be recorded.

16.25 Statutory Cancellation Right. in addition to its other rights hereunder, City shall
have the rights specified in AR.S. § 38-511. '

16.26 City Conseni. Unless expressly stated to the contrary hereln, any provision for
consent or approvat of any matter by City or any officer of City shalt be in the sole and absolut

discretion of City.
EXECUTED as of the date first given above.

Developer:  LOS ARCOS DEVELOPMENT, LLC,
a Delaware limited liability company

ﬂmﬂi%ﬂ L7V kr_.aza)

Cityy CITY OF SCOTTSDALE an Arizona
municipal corporation

By. j’/W
Mary Manrg€s, Maz’or

{“"-—.
~ARPROVED AS TO FORMB 5 |
- ..f%&..,




43



STATE OF ARIZONA )
) ss.

County of Maricopa )

. w cknowledged before me thrsi/ day ;;% 205% . by

of Los Arcos Devetopment LL awara lmitad

My ?ommi W B @ emawsv v s vty
OFFITIAL SFAL

'%AHGY‘ RICHARDS
'-.‘ a0 Stane Of Anzona
il e.u-n-\,om COUNTY
Y w t.cfnm Expws ot 34, 2005 ¢

STATE OF ARIZONA )
) 55,

County of Maricopa )

The foregoing instrument was acknowledged before me thiszaéay % 2(@ by

Mary Manross, Mavyor of the City of Scottsdale, an Arizona mumc_:lg.ai corporat

My Commission Expires:

= i,
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LIST OF EXHIBITS

Boundaries of Los Arcos Redevelopment Area

Los Arcos Redevsiopment Plan

A
B
C. Tract Map
b

Parcel Map

E. Memorandum of New Legal Descriptions

F. Concaptual Site Plan

G. Regulatory Aporovals
H

Declaration

Lienholder Congent Form

t

J. Ownership List

Second Closing R-O-W Deed

Parking Lease

Partiat Termination Notice Farm

Parking Deed

Pians Approval Process

Feature Chart

K

L.

M

N

0. ngardous Substances Exceptions
]

Q

R

insurance and Indemnities Requirements
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